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HE British North America Act, 1867, 
gave Canada a federal constitution, the 
legislative powers being thereby divided be- 
tween the Dominion Parliament and the 
legislatures of the various provinces. The 
scheme of federal union followed to some 
extent the Constitution of the United States, 
but an important difference was made with 
regard to the residuary powers of legislation. 
In the case of the United States the central 
government was invested with only the 
powers expressly given to it, the residuum of 
legislative authority remaining with the 
several States; in Canada, express powers 
were given both to the general government 
and to the provinces, and the Constitutional 
Act expressly declared that any powers not 
specifically given to the provinces should 
belong to the central government. A great 
deal of controversy has arisen with respect 
to the division of legislative power in Canada, 
both in the courts and in Parliament, and for 
many years the contest was maintained with 
much vigor and with occasional acrimony. 
It appears in the light of decided cases that 
there was a disposition on the part of the 
central government to appropriate powers 
which belonged of right to the provinces, 
and political considerations may have in- 
fluenced much of the controversy, inasmuch 
as for the greater part of the period since 
1867 one political party was in the ascendant 
at Ottawa, and its opponents governed in 
most of the provinces. At all events, in 
those contests the province of Ontario, being 
the most important of the provinces, bore 





the burden of the constitutional fight for the 
provinces ; and it is not surprising, therefore, 
that the gentleman who for so long a period 
directed the public affairs of Ontario should 
now wear the laurels of so many victories 
and enjoy the reputation of being what he 
undoubtedly is, the first constitutional lawyer 
in Canada. 

Sir Oliver Mowat was the Prime Minister 
of Ontario from 1872 to 1896, thus winning 
the unusual distinction, as recently pointed 
out by the Hon. Edward Blake, of occupying 
a ruling position longer than any other pub- 
lic man in any British country enjoying con- 
stitutional government. 

Sir Oliver Mowat was born at Kingston 
Ontario, on the 22d of July, 1820. His 
father belonged to Canisby in Caithnesshire, 
Scotland, and served in the British army in 
Spain and Portugal under Wellington. After 
the Peninsular wars were over, he came to 
Canada and settled down at Kingston and 
married Miss Levack, who was also from 
Caithness. Oliver Mowat was seventeen 
when the Canadian rebellion broke out and 
he enlisted as a volunteer on the side of the 
Loyalists. At this period his sympathies 
were on the Tory side. He received his 
early education at Kingston in such schools 
as were at the time in vogue and finished his 
education under Rev. John Cruickshank, who 
was also dominie to the late Sir John Mac- 
donald. His legal studies were also begun 
at Kingston. He articled in the office of 
Sir John Macdonald, to whom in after life 
he was destined to become so formidable an 
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opponent, and he completed his period of 
study in the office of R. E. (afterwards Jus- 
tice) Burns. He was. called to the bar in 
1841, and was appointed Queen’s Counsel 
in 1856. Young Mowat practiced his pro- 
fession for a short time in his native city of 
Kingston but soon moved to Toronto, where 
he associated himself in business with Mr. 
Burns. The old division between common 
law and equity prevailed at this time in the 
province of Ontario, and Mr. Mowat devoted 
his attention almost entirely to chancery 
practice, and he soon became one of the 
leading chancery lawyers of Ontario. 

Like so many other eminent lawyers, not 
satisfied with the rewards of legal practice, 
he tried his fortunes in the political arena. 
His first essay in politics was in 1857 when 
he contested South Ontario and defeated the 
late Judge Morrison by nearly eight hundred. 
Mr. Mowat, like Gladstone, had passed from 
Toryism to Liberalism, and at this time he 
was regarded as one of the rising lights of 
the reform party. About the same period 
he sat as an alderman for Toronto. In the 
legislature he made the same steady and 
rapid progress that he achieved at the bar 
and in 1858 he became provincial secretary 
in the short-lived Brown-Dorion government. 

In 1861 he endeavored to dislodge his old 
preceptor, Sir John Macdonald, in Kingston, 
but without success. In 1863 the reformers 
again obtained power and Mr. Mowat be- 
came postmaster-general, and inthe following 
year he accepted office in the coalition admin- 
istration. Inthe same year the office of vice- 
chancellor for Ontario becoming vacant by 
the death of Mr. Esten, Mr. Mowat was ap- 
pointed to the office and exercised the ju- 
dicial functions of the post until 1872 with 
eminent success. The decisions which he 
rendered as vice-chancellor are published in 
the official reports and they are characterized 
by a profound knowledge of equity law, by 
keen and logical reasoning and by lucid and 
direct exposition. 

When Mr. Mowat was called from the 
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bench in 1872 to become Prime Minister of 
Ontario, a storm of protest went up from his 
opponents. It was alleged that the transla- 
tion of a judge from his judicial position to 
the arena of politics tended to bring the 
bench into discredit. However may that be, 
there can be no doubt about the wisdom of 
the step, on political grounds. Mr. Blake 
nominated Mowat, as he recently declared, 
because the Vice-Chancellor was not merely 
the best but because he was the only man 
within reach who was equal to the situation. 
From 1872 until 1896 Mr. Mowat occu- 
pied the position of Premier of the greatest 
of the Canadian provinces. His opponents 
endeavored with unusual energy to dis- 
lodge him, but never with success. It 
has been charged against him that he has 
centralized the administration of affairs by 
taking from the municipalities a large part 
of their powers and that he thus obtained a 
larger control over the patronage of the 
country; and probably in that way he did 
strengthen his position. Nevertheless, during 
the quarter of a century in which he was the 
ruler of Ontario, he rendered invaluable 
public service to his province. The legisla- 
tion of that province kept pace with the 
advancing progress of the country. An 
educational system was established which is 
the pride of the people of Ontario. The 
municipal system was put on a better basis; 
and generally the whole field of legislation 
bears the marks of Mr. Mowat’s wisdom. 
Although a Liberal in politics, he gave 
Ontario a Conservative administration in the 
best sense of that term. Personally free from 
corruption, he exercised a wholesome in- 
fluence against it in his own party. He has 
always been noted for his warm attachment 
to British institutions and at the time when 
some members of his party were looking in 
the direction of annexation, he gave expres- 
sion to his views in a manner which did not 
admit of being misunderstood. Indeed, to 
him, more than to any other public man in 
his party, is due the credit of bringing the 
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party back to safe paths, when commercial 
union was adopted as the policy of the 
Liberals. The following extract from a 
speech which he delivered in Toronto, dur- 
ing the commercial union campaign, indicates 
the governing principles of his political life: 

‘‘We agree also in our attachment to the 
Fatherland. We all love it well, on which- 
ever side of the House we may sit; and 
during the many years I have held a seat in 
the Ontario legislature, I have never once 
heard one member of that House say one 
disloyal word. I have not heard one mem- 
ber of that House express one disloyal senti- 
ment, and I have never heard one member 
of that House once express discontent at 
our British connection. We all rejoice that 
we are British subjects. We all rejoice that 
Canada is a part of the great British nation ; 
we are all glad to know, and it stirs our 
hearts, the name of British history in the 
Fatherland. It is our history and we glory 
in its civilization and its patriotic sentiments. 
Its soldiers and philosophers all belong to 
us; we are the same people. Our constitu- 
tion was the best that at that time could be 
framed with all the ability of the Premier of 
Canada, and we who were associated with 
him know it was the very best that could be 
framed with the experience which we then 
had, and I agree with the Premier of Canada 
that on the whole, taking into account our 
own powers and all the improvements, it 
was the best constitution that the country 
ever had. I agree with him that it is a 
better constitution than the United States 
has, and because it is so good I would like 
to make it still better. Under it, legislation 
has taken place in all of which I would not 
concur, but under that constitution, such as 
it is, and under the legislation that is taking 
place under it, our country here has flourished. 
We have been told to-night of the great 
progress which Canada has made and of the 
great things and promises which the country 
has before it. That progress has led to dis- 
cussion in regard to our future. 


In the 





various suggestions of the case some favor 
imperial federation, others independence in 
friendly alliance with England, while some 
speak of annexation with the United States. 
I am not an annexationist, and I am glad to 
know that you are not. You and I look to 
our country, and we prefer to be British sub- 
jects rather than citizens of any other country 
in the world. I myself would rather be 
Premier of Ontario than. Governor of New 
York, and, if I had any ambition for still 
higher public honors, which I have not, I 
would rather be Premier of Canada than 
President of the United States. I say that 
with all respect for that nation. It is im- 
possible not to respect their energy, but it is 
one thing to respect them and another thing 
to join them.” 

When the last federal campaign was 
entered upon, Mr. Laurier, the Liberal chief, 
with great wisdom approached Sir Oliver 
Mowat (who in the meantime had received 
the honor of knighthood on the recommen- 
dation of the Tory government) with a view 
to obtaining his active support in the fight. 
At his advanced age, Sir Oliver was obliged 
to decline taking an active personal part in 
the contest, but he agreed that in the event 
of the Conservative government being over- 
thrown, he would assist Mr. Laurier in the 
administration of affairs. The chief party 
papers then adopted the cry, ‘“ Laurier, 
Mowat and Victory,” and there is little doubt 
but that the name of Ontario’s Premier had 
much to do with the success of the Liberals 
at the polls. After nineteen years of oppo- 
sition, the Liberals triumphed and Mr. 
Laurier called Sir Oliver Mowat to the office 
of minister of justice, and appointed him to 
the senate. No better choice could have 
been made. The questions with which he 
has to deal as minister of justice are the 
same as those which came within the scope 
of his duties as attorney-general of Ontario; 
and his presence in the Cabinet gave confi- 
dence throughout the country that affairs 
would be wisely and honestly administered. 
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It is now understood that Sir Oliver will 
soon — possibly before this article sees the 
light — be appointed lieutenant governor of 
Ontario.* The appointment will be a fitting 
culmination of his successful career; but it 


* Sir Oliver Mowat was appointed lieutenant governor of 
Ontario in November, and was succeeded as Minister of 
Justice by Hon. David Mills. 





will be viewed with regret by a large body 
of his Canadian fellow-citizens, who hoped 
to have the benefit of his wisdom and expe- 
rience at the council board of the country 
for some years yet to come. 

During the Diamond Jubilee celebration 
Sir Oliver Mowat was created a G.C.M.G. 





THE ELECTION OF UNITED STATES SENATORS BY THE PEOPLE. 


By Hon. WALTER CLARK. 


N 1787 scarcely a State elected its gov- 
ernor and higher officials by popular 
vote. Now there is no State in the forty-five 
which elects its governor by the legislature. 
Why should each of those States continue to 
elect its two senators by a method it has 
condemned as to the election of its governor? 
The interest of consolidated wealth in the 
election of senators is far greater than it is in 
the choice of governors, and the corrective 
of popular choice is therefore more needed. 
A little consideration will show that under 
the present system it is possible for a skillful 
combination (and money combinations are 
always skillful) to secure the United States 
senator in each of the close States if it can 
obtain control of one sixteenth of the voters, 
or even less. Let us see. Take aclose State 
which casts 400,000 votes. A majority of 
the legislature is elected from counties hav- 
ing 200,000 votes, or less when (as is often 
the case) there is a gerrymander. A major- 
ity in the caucus, which controls the party’s 
choice, is therefore chosen from counties 
having 100,000 votes. But nearly half of 
these were of the opposite political party, 
leaving the majority of the caucus chosen by 
50,000 voters. These members were nomi- 
nated in the conventions in their respective 
counties by a majority only of their party, 
i.e. by delegates representing, say, 25,000 
voters or less, which is one sixteenth of the 
400,000 voters of the State. The money 





combinations, to whom the choice of sena- 
tors is all-important, have money and skillful 
manipulators. They pick their counties. 
With free passes to the conventions over rail- 
roads, and by other methods, it is easy to se- 
cure the requisite delegates in the county par- 
ty conventions who represent these 25,000 
voters, and thus name the nominees who 
shall, when elected, constitute a majority of 
the caucus which shall name the senator. 
The counties belonging to the minority party 
are neglected by the manipulators, as also 
are the counties belonging to the majority 
party which are difficult to handle. The 
money combination wastes no money. That 
this is not a fanciful sketch will be recalled 
by the many instances in divers States in 
which the caucus nominee of the money 
power has received one or two majority in 
the caucus. It is true this great disparity 
could happen only in close States, but it 
demonstrates that in any State the election of 
senators can be controlled by a small but 
skillful minority under the present system. 
There is another objection to the election 
of the United States senator by the legisla- 
ture in that the voters of the dominant party 
residing in counties in which that party is in 
a minority are utterly without influence or 
voice in the selection of senator, whereas in 
the election of senator by popular vote every 
voter, irrespective of the county of his resi- 
dence, would have an opportunity to express 
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his wishes. In such an election the United 
States senator must be the expressed choice 
at the ballot-box of more voters than shall 
cast their ballots for any other man, and his 
nomination must be made by the majority in 
the nominating convention of the successful 
party which majority represents, say, one 
fourth of the voters, subject to approval by a 
majority of the whole people at the ballot-box. 
By this method of election, a United States 
senator must be the choice of the State he 
represents as fully as the governor is. Inthe 
present mode of legislative election the voice 
of his own party is stifled and unrepresented 
in all those counties in which, being in the 
minority, it shall fail to elect the member of 
the legislature. Then again, the voters of 
the counties electing members to the legis- 
lature belonging to the dominant party are 
also disfranchised if those members do 
not belong to the majority faction of the 
caucus. 

Another very serious objection to the legis- 
lative mode of choosing senators is the fre- 
quent “ dead locks,” or protracted contests, 
which take up a large part of the time which 
should be devoted to the legitimate duty of 
legislation. The expense to the public is no 
small item, and the frequent attendant scan- 
dals are not edifying, and all this could be 
avoided by choosing the United States sen- 
ator the same day and by the same method 
the members of the lower House of Con- 
gress are chosen. The selection of members 
of the legislature, often with an eye solely to 
their preferences for senator and in total dis- 
regard of their fitness for legislation or views 
on public questions, or their personal charac- 
ters, frequently leads to serious inconven- 
ience. It is no proper part of a legislator’s 
functions or duties to be an elector for sen- 
ator, and the two duties should not be com- 
bined. Members of Congress are not consti- 
tuted electors for President. Yet they might 
be with as much appropriateness. 

The present mode of electing senators 
does not give any approximate security of 





selecting the choice of the State as its repre- 
sentative to the Hall of Federal Embassa- 
dors, each of whom should be able to speak 
for the State, and not as the agent of the 
corporations doing business therein, or a 
small manipulated fraction of its voters. 

The change to election by the people 
would greatly lessen the chances for corrup- 
tion. The members of the party convention 
of the State, brought together directly from 
the people and so soon dispersed again 
among them, are not so subject to the subtle 
arts of the corporation lobbyists and wire- 
pullers which are brought to bear on the 
member of the legislature as. soon as his 
nomination is probable (if indeed they do 
not procure his nomination) and continued 
till after the election of senator is over, when, 
like a squeezed lemon, he is thrown aside. 
Besides, the party convention is accessible to 
public opinion, being conscious that its 
choice, if not wisely made, is liable to rejec- 
tion at the polls. No such responsibility 
attaches to the deliberations of a legislative 
caucus. A mistake there made, or a defiant 
disregard of public sentiment, is subject to 
no ratification by the people and is without 
remedy for six years. There can be a 
further check upon delegates to State party 
conventions in that the popular choice for 
senator can be indicated by a primary 
election. 

A senator in office may be tempted to 
disregard the will of his State if he knows 
he can by use of public patronage, or other 
means, secure, as above shown, the control 
of the one sixteenth of the voters who com- 
pose a majority in the nominating conven- 
tions of those counties which send a majority 
of the legislators of the dominant party. 
But he will pause, when he knows that his 
renomination must command the approval 
of a-majority of his party convention and 
that its action in turn must be ratified by a 
majority — or at least a plurality (if there 
are more than two parties) — of the voters 
of the entire State at the ballot-box. 
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The two senators are intended to repre- 
sent the State. They cannot truly do so un- 
less chosen by the whole State. At present, 
as already pointed out, large sections of each 
State are absolutely disfranchised and have 
no weight whatever in the choice of its 
senators, because not sending to the legisla- 
ture members belonging to the dominant 
party. 

The bill to modernize the choice of sen- 
ators by transferring it from the legislature 
to the people of each State has passed the 
lower House of Congress several times, and 
once at least by a unanimous vote, and once 
with only two dissenting votes, but the 
measure has heretofore found its grave in 
the senate itself, which does not wish to go 
on record on the question. The legislatures 
in at least fourteen States have instructed in 
favor of the measure, Oregon, California, 
Idaho, Iowa, Wisconsin, Indiana, Kansas, 
Kentucky, Nebraska, New York, Louisiana, 
South Carolina, West Virginia, and Illinois, 
and there may be others. The Constitution 
of Nebraska requires that the choice of sen- 
ator shall be submitted to the people at the 
ballot-box the same day members of the 





legislature are chosen, but this necessarily 
has only a moral force which would certainly 
be disregarded if (as is not unusual) the 
majority in the State on the popular vote 
should be for one party while the majority 
elected to the legislature should belong to 
the opposite party. In many States the 
United States senator is nominated by the 
State party conventions, and the nominees 
of that party for the legislature are deemed 
pledged to vote for him, according to the 
similar custom now obtaining as to electors 
for President. There are also many States 
whose statutes provide for primary elections 
for United States senator. This expedient 
is the best possible under the circumstances 
perhaps, and should be resorted to till we 
amend the Constitution by frankly giving to 
the people of each State the right to choose 
the two men who are to represent their State 
in the senate. But to be of value, the 
primary should be for the whole State and 
not merely by counties. If the people are 
competent to choose the members of the 
lower House of Congress, and governors, 


| why are they not competent to name the 
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STYLE IN JUDICIAL OPINIONS. 


II. 


By Henry C. MERWIN. 


HEN I say that a judge ought to 

pay some attention to the style in 
which his opinions are cast, I do not mean, 
of course, that he should be anxious to 
adorn them with what used to be called the 
flowers of rhetoric. And yet a metaphor or 
simile which has liveliness or beauty is of 
great assistance in fixing the reader’s atten- 
tion, and in enabling him to remember the 
legal doctrine which is thus illustrated. One 
looks through modern reports for cases of 
this kind almost in vain, but in one Massa- 
chusetts case I find a modest trope happily 
indulged in by a member of the court who, 
I regret to say, has been a great offender 
in point of obscurity and inelegance of style. 
The suit was a libel for divorce brought 
by a husband on the ground of his wife’s 
adultery, and it was a question whether 
evidence of the wife’s misconduct immedi- 
ately before marriage should be admitted in 
explanation of her conduct after marriage. 
The court held that the evidence was admis- 
sible, the opinion upon this point being as 
follows: “It is said that marriage operates 
as an oblivion of all that is passed. But 
there is no reason for making of this rule a 
veil of fiction which prevents the facts from 
throwing their natural light on subsequent 
events.” 

The style, as has been said, is the reflec- 
tion of the man; and consequently a great 
many people imagine that a judge’s style 
ought to be as colorless and impersonal 
as possible, because they think that a man 
of that type makes the best judge. The ideal 
judge, as they conceive him, is a person not 
only without prejudices, but also without 
passion or feelings. This, however, as may 
be shown both by reasoning and by experi- 





ence, is a great mistake. The ideal judge 
is a man of feeling, as well as of intellect; 
and the stronger and deeper his feelings 
the better, provided that he has them duly 
under control. It was finely said by Judge 
Curtis on the occasion of Judge Sprague’s 
retirement from the bench: “The bar 
have found in you that absolute judicial im- 
partiality which can only exist where an 
instructed and self-reliant intellect is joined 
to a tender and vigilant conscience and a 
firm will.” I find very much the same idea 
expressed by Anthony Trollope who, as 
appears both from his novels and his auto- 
biography, possessed in an eminent degree 
what might be called a practical, working 
knowledge of human nature. In the Small 
House at Allington, where he is describing 
the character of Captain Dale, an officer in 
the Engineers, Mr. Trollope says: “In 
his profession he had been fortunate. By 
industry, by a small but wakeful intelli- 
gence, and by some aid from patronage he 
had got on till he had almost achieved the 
reputation of talent. His name had become 
known among scientific experimentalists, 
not as that of one who had himself invented 
a cannon or an antidote to a cannon, but as of 
a man of understanding in cannons, and well 
fitted to look at those invented by others; 
who would honestly test this or that anti- 
dote; or, if not honestly, seeing that such 
thin-minded men can hardly go to the proof 
of any matter without some pre-judgment in 
their minds, at any rate with such appear- 
ance of honesty that the world might be 
satisfied.” 

If a thin-minded man, cannot be trusted 
to decide fairly even. upon the merits of a 
cannon, much less can he be expected to 
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decide fairly upon the merits of a contro- 
versy into which the feelings and passions 
of human nature enter. The _ greatest 
judges, almost without exception, have been 
large-minded men of a sympathetic and hu- 
mane type. I have been told by a member 
of the bar, no longer living, that he once 
heard Chief-Justice Shaw deliver in court, 
as was then the custom, an opinion in a case 
concerning the succession to property. In 
the course of this opinion, he had occasion 
to discuss what presumption of law, if any, 
arises when a mother and child perish to- 
gether in some catastrophe, as in the founder- 
ing ofaship. There is, of course, the consid- 
eration that the child, by reason of its weak- 
ness and helplessness, must have perished 
first; but, on the other hand, there is the 
presumption, founded on all human experi- 
ence, that the maternal instinct, even at such 
a moment, will overcome the instinct of 
self-preservation, and that the mother will 
prolong the infant’s life, if it be possible, at 
the expense of her own. When the Chief 
Justice spoke of this fact, my informant 
said, his eyes filled with tears, though he 
had in mind only the abstract case, and was 
considering that only as it supplied a pre- 
sumption of law. The trial of Dr. Webster, 
at which Chief-Justice Shaw presided, has 
been recalled lately by that of Bram; and 
it has been stated, whether truly or not, that 
the charge of the Chief Justice was criticised 
at the time as being unfair to the prisoner. 
But in truth it is a model of fairness, as 
as well as of judicial style. The manner of a 
charge to the jury should of course differ in 
some respects from the manner of an opin- 
ion. The charge, being heard merely, and 
not read, should be more amplified, less 
concise than an opinion. Bearing in mind 
this necessity of reiteration to the jury, I do 
not see how the following paragraph, from 
the charge in the Webster case, could be 
improved either in meaning or in style : — 
“It is not sufficient that they [the circum- 
stances] create a probability, though a 





strong one; and if, therefore, assuming all 
the facts to be true which the evidence 
tends to establish, they may yet be ac- 
counted for upon any hypothesis which 
does not include the guilt of the accused, 
the proof fails. It is essential, therefore, 
that the circumstances, taken as a whole, 
and giving them their reasonable and just 
weight, and no more, should to a moral cer- 
tainty exclude every other hypothesis.” 

I add here an extract from one of the 
Chief Justice’s opinions upon a_ point of 
law, because it shows how the driest sub- 
ject can be redeemed by the artistic employ- 
ment of words : — 

“The use of one’s own books, verified by 
his oath, is not secondary evidence, nor is it 
necessary to its admission first to show the 
loss of other evidence. It is original, but 
feeble and unsatisfactory evidence. When 
such evidence is offered, and it is apparent 
from the case that the party producing it 
could probably furnish better evidence, and 
he fails so to do, or to account for its ab- 
sence, it must greatly diminish the credit 
due to the feeble evidence. But this is a 
consideration which goes to its credit, and 
not to its competency, and is for the jury 
and not for the court.” 

Even Judge Curtis, whom I have spoken 
of in a former paper on this subject as es- 
sentially a lawyer, was nevertheless a man 
of much feeling, and of deep, though not 
of wide sympathies. There is a passage in 
his dissenting opinion in the Dred Scott 
case which shows how strong, and yet how 
curbed and restrained were his convictions. 
Speaking of the Declaration of Indepen- 
dence and of those who signed it, he said :— 

“ My own opinion is that a calm compari- 
son of these assertions of universal abstract 
truths, and of their own individual opinion 
and acts would not leave these men under 
any reproach of inconsistency ; . and 
that it would not be just to them, nor true 
in itself, to allege that they intended to say 
that the Creator of all men had endowed the 
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white race exclusively with the great natu- 
ral rights which the Declaration of Inde- 
pendence asserts. But this is not the place 
to vindicate their memory.” 

Judge Curtis made the same near ap- 
proach to perfection in his charges to the 
jury, as in his judicial opinions. What could 
be better, either in substance or in form, 
than his charge in the case of a prisoner 
accused of assault with a dangerous weap- 
on: — 

“My instruction to you is this,— if the 
blow as struck, or as intended to be struck, 
by the defendant with this weapon, could 
put the life of the prosecutor in danger, 
then it was an assault with a dangerous 
weapon. It was such an assault, if a blow 
with it on the head would be dangerous to 
life, and the prisoner, being within striking 
distance, attempted to or did strike at the 
head of the prosecutor. But if a blow with 
this weapon upon the arm could not endan- 
ger life, and the prisoner’s only purpose 
and act were to strike the prosecutor’s arm, 
then it was not an assault with a danger- 
ous weapon.” 

Mr. Justice Bradley, whose opinions are 
remarkably readable, was possessed not only 
of strong feelings, but of high spirit and fiery 
temper, and these qualities clearly show in the 
nervous strength, in the rapid march, and in 
the intensity of his judicial style; and yet 
he was a man of such fine training and self- 
discipline that he never gave way to extrava- 
gance in language. Mr. Justice Grier, whose 
opinions also are extremely readable, did, 
perhaps, indulge sometimes in extravagant 
language. His character resembled that of 
Mr. Justice Bradley, but it was not so per- 
fectly self-controlled. In the famous Good- 
year rubber case,—a case argued before 
him at Trenton, by Daniel Webster on one 
side and Rufus Choate on the other, — he 
delivered an interesting opinion from which 
I make a short extract: ‘‘ The testimony 
shows that many persons had made experi- 
ments —that they had used sulphur, lead 





and heat before Goodyear’s patents, and 
probably before his discovery. But to what 
purpose? Their experiments ended in dis- 
covering nothing, except, perhaps, that they 
had ruined themselves. . . . And yet, when 
genius and patient perseverance have at 
length succeeded, in spite of sneers and 
scoffs, in perfecting some valuable invention 
or discovery, how seldom is it followed by 
reward! Envy robs him of the honor, while 
speculators, swindlers and pirates rob him 
of the profits.” 

Judge Hoar was possessed of extraordi- 
nary wit, but, being a Northern man of 
Puritan descent,— unlike Judge Grier, who 
was a Southerner, — he carefully refrained 
from making witty observations in his judicial 
opinions. There is, however, in some of 
them a slight trace of grim humor, giving 
additional point to his clear, terse and clean- 
cut style. Thus in one case, he said: — 

“ The instruction that the presumption of a 
partnership from the use of a name such as 
is commonly used where a partnership exists, 
was a slight one and easily rebutted, seems 
tous . . . not subject to exception. The 
presumption that an expression means some- 
thing when it cannot be shown what it 
means, or that it means anything, is a slight 
presumption.” In delivering an opinion in 
a breach of promise case, he remarked: 
“The promise to marry not being often 
made in the presence of witnesses, or in 
writing, has usually, in cases of this nature, 
been proved by circumstantial evidence.” 

From the fact that style is the reflex of the 
man, it follows that in every good style there 
must be a distinct personal element; and I 
believe that this is just as true of judicial 
opinions as of other writings. As a rule 
opinions rendered by single judges are 
superior in style to those rendered by a 
bench of judges, speaking through the 
mouth of a single judge. This is one rea- 
son why the reports of decisions by the in- 
ferior Federal courts make much better 
reading than the reports of the State court 
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decisions; and it is one reason also, though 
not the only one, for the acknowledged ex- 
cellence of dissenting opinions. After all, 
the personal element in human affairs is 
what interests us most; and even in the 
case of a judicial opinion, what the reader, 
unconsciously perhaps, most seeks for and 
especially delights in is not the abstract, 
impersonal view, but the view which the 
particular man who wrote the opinion took, 
and which of course is a little different from 
that which any other man could possibly 
take. These minute differences and quali- 
fications are revealed by the niceties and 
subtleties of a good style; and therefore a 
good style is almost always a personal as 
distinguished from an impersonal style. In 
this respect the opinions rendered by the 
Hon. John Lowell, who sat for many years, 
first as district and afterward as circuit 
judge in the first circuit, are remarkable. 
These opinions bear the stamp of an original 
and unconventional nature, and they are, be- 
sides, so concise and well turned that it would 
hardly be extravagant to call them models 
of judicial style. Judge Lowell, moreover, 
never hesitated to acknowledge his difficulty, 
when he had experienced any, in coming to 
a conclusion. His opinions abound in such 
expressions as the following: ‘ The point is 
a narrow one”; ‘The case comes near the 
line”; ‘‘ After a careful examination of the 
conflicting evidence, I am inclined to believe, 
though with some hesitation” ; “It is a very 
doubtful point, and I should be glad to have 
my decision reviewed,” etc. He was even 
ready to criticize his own former decisions. 
Thus, in a salvage case, where he had occa- 
sion to compare the sum awarded to the 
salvors, with the sum awarded by him ina 
previous case, he said: “I will add that I 
am not sure that I gave quite enough in that 
case.” On another occasion, when a defen- 
dant had been tried before him and con- 
victed of perjury, Judge Lowell granted a 
new trial, partly on the ground that his own 
directions to the jury had not been clear. I 





quote what he said upon this point: ‘ There 
is some difference of opinion in the United 
States as to whether perjury or false swear- 
ing in the nature of perjury can be com- 
mitted by mere rash and reckless statements 
on oath; and though my charge, rightly 
understood, did not authorize the jury to 
convict the defendant, if the evidence only 
showed recklessness, yet I am not sure it 
may not have been understood in that sense. 
Indeed, I think my own views were not quite 
distinct upon the point.” 

Nor did Judge Lowell hesitate, as many 
judges do hesitate, to characterize in frank 
and appropriate language such fraudulent or 
unjust conduct as the evidence before him 
might disclose. A long and important opin- 
ion by him begins as follows: ‘This case has 
all the appearance of an attempt to coerce the 
payment of a disputed debt by an attack on 
the commercial standing of a trading corpora- 
tion.” In another cause, under the admir- 
alty jurisdiction, there was an attempt by a 
sea captain to defraud his employers of a 
small amount, and Judge Lowell disposed 
of it in a characteristic manner. The 
“libellant,” it must be premised, was the 
captain of the ship, and this proceeding was 
brought by him to recover certain sums 
from the owners: ‘The respondent pro- 
duced before the assessor, a paper, signed 
by the libellant, acknowledging to have re- 
ceived one hundred and fifty dollars as the 
passage money of one Captain Proctor, from 
Mauritius to New Bedford. The libellant 
testified that he received in fact but seventy- 
five dollars for this service; that the price 
receipted for was the fair price of a first- 
class passage, to which Captain Proctor was 
entitled, but that the accommodations actu- 
ally furnished him did not come up to that 
description, and the receipt was given ‘ for 
the benefit of Captain Proctor.’ This means, 
I suppose, that Proctor’s owners were to 
pay for the accommodation he ought to 
have had, and Captain Proctor himself only 
for what he had. No doubt a receipt is 
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open to explanation; but I am not satisfied 
with this explanation, which appears to in- 
volve a fraud on the persons who were 
ultimately to pay the passage money.” 

Many examples might be given of Judge 
Lowell’s wit and sarcasm. In one opinion 
he said: “With regard to the allegation 
that the libellant [a sea captain] has for- 
feited all his wages by carrying some casks 
of Madeira wine, when the shipping articles 
prohibit the bringing of distilled spirits on 
board the ship under pain of such forfeiture, 
I can only say that wine is not distilled 
spirits, and cannot be made so by a usage 
of the port of New Bedford, or by any 
other process that I am acquainted with 
except distillation.” A motion had been 
made before him for a new trial, partly on 
the ground that one of the jurors had 
taken a nap during the proceedings. Upon 
this point Judge Lowell remarked as fol- 
lows : — 

“If one of the jurors was asleep, the de- 
fendant should have called attention to the 
fact at the time. There is no suggestion 
that it is newly discovered, and I cannot 
now say that the defendant may not have 
thought his interests were promoted by 
the actual course of the trial in this re- 
spect.” 

In a salvage case, in which the first mate 
with some of the crew had escaped with 
great difficulty in an open boat, the ship 
having foundered, the mate put in a claim 
for saving the boat, which Judge Lowell 
disposed of as follows: ‘“ The libellant asks 
salvage for the boat; but as the boat ap- 








pears to have saved him quite as much as 
he the boat, that account is zz egutl¢brio.” 

In one case, that entitled “ Fifty Thousand 
Feet of Timber,” Judge Lowell incurred the 
charge of flippancy from an English court. 
The case was an important one, and Judge 
Lowell, in deciding it, laid down a doctrine 
which was new, or almost new, and the 
English judge thought that he had not taken 
the matter quite seriously enough, for Judge 
Lowell spoke of a certain decision rendered 
by the Supreme Court of the United States as 
one in which that Court “made the dis- 
covery that water is water even within the 
limits of a county.” But Judge Lowell was 
the very reverse of a ‘‘slapdash ” or careless 
judge. His decisions bear every mark of 
conscientious deliberation, and his wit, though 
perhaps not quite sufficiently restrained, was 
as natural as his sense of justice. I shall 
quote two more extracts from Judge Lowell’s 
opinions, the first one being a mere defini- 
tion, and both extracts being so simple that 
they might be thought insufficient to show 
either style or the absence of style; and 
yet I doubt if any unskilled writer could 
have expressed even these simple ideas in 
words so few, so precise, and so harmonious: 

‘““A roadsted is a place where vessels 
usually anchor, and a fair-way is where they 
usually pass and repass.” ‘It is true that 
acts of bankruptcy may be committed by a 
solvent person; but when a person solemnly 
in court admits his insolvency, no one can 
contradict him, and if he was solvent the 
moment before he filed his petition, he is 
insolvent the next moment.” 
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SOME VIRGINIA LAWYERS OF THE PAST AND PRESENT-:' 


By Satire E. MARSHALL Harpy. 


Us 


“ WHAT men want is not talent, it is purpose; in other 
words, not the power to achieve, but the will to labor.” 


IRGINIA has produced so many men 
great in law, as in everything else, that, 
seeking in the grand old State for men who 
have distinguished themselves in the legal 
profession, I have found so many names that 
deserve mention that, restricted by the length 
of a magazine article, I have hardly known 
how to choose, and, in choosing, am sure 
many are omitted I should have mentioned. 
I regret this the more because, from my 
earliest days, I have been taught to revere 
everything worth reverence in that “land of 
my fathers.” 

The first jury trial in America was when 
Capt. John Smith triumphed over his foes in 
the Jamestown (Va.) Council in 1607. 

One of the first instances where the law 
was enforced in Virginia was where a man 
was tried, condemned, and publicly whipped 





because ‘“ he engaged himself to marry two | 


women at one time.” Campbell says: “In 
1734 died John Holloway, Esq., who had 
practiced law in Virginia twenty years with 
reputation and success.” He was fourteen 


years speaker of the Virginia House of | 


Burgesses. He was born in England and 
served in the British army under William III. 
Sir John Randolph says: ‘‘ He was more 
distinguished for industry than learning and 
as relying more upon the subtle artifice of 
an attorney than the solid reasoning of a 
lawyer.” However, he had a great reputation 
and, although his fees were exorbitant, he 
found numerous clients. He is described as 
haughty, passionate and, the gravest fault of 
all in a Virginian’s eyes, inhospitable. 
Another early lawyer of reputation was 


William Hopkins. He practiced in Virginia 
twelve years and then returned to England to 
die. He is said to have been well educated, 
a fine Latin and French scholar, and a very 
handsome man. He had a large practice. 
Campbell says: “ His fees were moderate ; 
he was candid and fair in argument, and 
never disputed plain points.” Sir John 
Randolph called him vain, but, according to 
Campbell, “As they had quarreled, his testi- 
mony is not to be regarded, and Mr. 
Hopkins was a man of high order whose 
early death was deplored in Virginia.” 

John Ambler was born in Yorktown, 
Dec. 31, 1735, and died at Barbadoes, 
May 27, 1766. He was the uncle of the 
wife of Chief-Justice Marshall, a descendant 
of the Huguenot Jaquelins, and naturally a 
man of consequence in the colony, as he 
belonged to a family of note and was himself 
wealthy, having inherited a large property. 
The Amblers were a very religious people, 
and one of them said : — 


‘* We boast not that we deduce our birth 
From loins enthroned, or rulers of the earth ; 
But higher far our high pretensions rise, 
Children of parents, pass’d into the skies.” 


John Ambler was sent, at ten years of 
age, to Leeds Academy in Yorkshire, Eng- 
land, then graduated with credit at Cambridge, 
and studied law at the Middle Temple. He 
traveled over Europe and, when he returned, 
was accounted one of the most accomplished 
scholars in the colony. He was perfect 
master of seven languages. He represented 
the borough of Jamestown. He died when 
he was thirty-one. He was buried in the 


1 I am indebted for the matter used in this article to various histories and biographies, and to the kindly aid of 
numerous Virginia friends. I therefore can claim little part in it, except the work of collecting and arranging. 
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graveyard around the church in James- 
town. The following inscription was copied 
from his tombstone, of which no vestige now 
remains, in 1820: — 


JouHN AMBLER, EsqQ., 
Barrister-at-Law, Representative in the Assembly 
for Jamestown, and Collector of the District of 
York River in this Province. 

In the relative and social duties, as a son, 
brother and friend, few 
equalled and none ex- 
celled him. He was 
early distinguished by 
his love of letters, which 
he improved at Cam- 
bridge and the Temple, 
and well knew how to 
adorn a manly sense 
with all the elegance of 
language. To an ex- 
tensive knowledge of 
men and things he 
joined the noblest sen- 
timents of liberty, and 
in his own example held 
up to the world the 
most striking picture of 
the amiableness of re- 
ligion. 


Of the present 
generation of those 
in whose veins flows 
the grand old Amb- 
ler blood was the late 
lamented Dr. James 
M. Ambler, U. S. N.,the herosurgeon of the 
ill-fated Arctic steamer “ Jeannette,” who 
gave his life, when he might have saved it, 
because, as he said when De Long offered to 
allow him to push on with those who went to 
seek for aid, it was the doctor’s duty to stay | 
with his freezing, starving men. With un- 
failing courage he closed the eyes of his last 
companion and then, without a murmur, but 
with a prayer on his lips, sat down in the 
desolate stillness of that terrible frozen land 
to meet death alone. 

The Randolph family is noted for its 





EDMUND PENDLETON. 


i 
| 


lawyers. In England they were an old royalist 
family and in Virginia they lived, as did all 
the “ Virginia Cavaliers,” in a style of 
elegance and profusion, and dispensed a 
lavish hospitality which has been unexcelled 
in any country or any age. The first John 
Randolph was the king’s attorney-general 
for the colony of Virginia, and was knighted. 
Wirt describes him as ‘‘a gentleman of the 
most courtly elegance 
of person and man- 
ners, a polished wit 
and a profound law- 
yer.” He was sent to 
England in July, 
1732, to lay a com- 
plaint before the 
Crown from the Vir- 
ginia planters against 
an Act of Parliament 
which prohibited the 
exportation of strip- 
ped tobacco and, in 
1753, was sent by the 
Assembly to protest 
against the fee of three 
dollars and sixty 
cents for the seal at- 
tached to each land 
grant. TheAssembly 
paid him two thous- 
and pounds for his ser- 
vices. He was ever 
discreet and dignified, 
and a man of excellent judgment. He was 
speaker of the Virginia House of Burgesses, 
and treasurer of the colony. When he died 
he was interred in the chapel of William and 
| Mary College, and borne there, by his own 
request, ‘‘by six honest, industrious, poor 
housekeepers from Bruton Parish,” and 
| twenty pounds were divided among them. 
He was an Isham on his mother’s side, an 
ancient English family. He studied law at 

ray’s Inn and the Temple, and soon 
became distinguished at the bar. 

Peyton Randolph, first president of the 
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American Congress, was a distinguished 
lawyer and statesman. He was born in 
Virginia in 1723 and died in 1775. 
the second son of Sir John. 
king’s attorney in 1745, when only twenty- 
He was tall, stately and 


He was 


two years old. 


grave in manner; generous and hospitable; | 
His | 
brother Edmund, William Wirt called “a | 


a sound, accurate and able lawyer. 


man of classic taste.” 
Edmund Randolph 
disinherited by 
his father because he 
refused to adhere to 
the royal cause and 
became aid-de-camp 
to Gen. Washington. 
He was governor of 
Virginia, attorney- 
general of the United 
States, and secretary 
of state. I wrote a 
sketch of him some 
time ago for THE 
GREEN BAG. 

Officers of the law 
in Virginia in early 
days were regarded, 
and esteemed them- 
selves, most highly. 
A story is told that 
William Penn and a 
friend, when once 
traveling in Virginia, 
were caught in a rainstorm and unceremo- 
niously took 
The owner, who happened to be inside, said 
to them : — 

“You have a great deal of impudence to 
trespass on my premises. Do you know 
who I am? _ I would have you know I am a 
justice of the peace!” 

To which the gentleman with Mr. Penn 
replied: ‘‘ That is nothing. My friend here 
makes such things as thee, for he is the 
governor of Pennsylvania.” 

Thomas Jefferson considered 


was 


refuge in a tobacco-house. 


Dabney 


He was made | 


GEORGE WYTHE, 





| Carr, although very young, a formidable 
| rival at the bar to Patrick Henry. He died, 
| however, at thirty years of age, greatly 


lamented. His son, also named Dabney, 
was a prominent judge. 

Mr. Carr was a member of that important 
body called ‘the Committee of Correspon- 
dence,” in the Virginia House of Burgesses, 
just before the Revolutionary War. 

Edmund Pendle- 
ton was born in 1721, 
in Caroline County. 
He poor, 
ploughed all day and 
studied at night. He 

‘ married, in opposi- 
tion to his friends, a 
woman _ remarkable 
for her beauty but 
also poor. Camp- 
bell says: “As a 
lawyer, debater and 
statesman he was of 
the highest order in 
the colony. He read 
little beside law. The 
report of a law case 
had for him the 
charm which a novel 
has for others. His 
voice was melodious 
and his articulation 
distinct; with a 
serene self-possession 
that nothing could disturb he was ready 
to seize every advantage that occurred in 
debate.” He said of himself, late in life: 
“Without any classical education, without 
patrimony, without solicitation, without 
what is called family connection, I have 
attained the highest offices of my country. 
I have often contemplated it as a rare and 
extraordinary instance and pathetically ex- 
claimed, ‘Not unto me, not unto me, O 
Lord, but unto Thy name be the praise’.” 
He was president of the court of appeals of 
Virginia until his death, October 23, 1803. 


was 
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Judge T. R. B. Wright calls him “the great 
Mansfield of Virginia. A man whose splen- 
did genius, eminent services to the republic 
and transcendent legal attainments have been 
the theme of every tongue.” 

John Esten Cooke says: ‘‘He was of 
royalist origin and lived and died the most 





is said at first to have opposed the violent 
measures pursued by his colleagues. 

In 1742 an Act was passed in Virginia to 
prevent lawyers from exacting or receiving 
exorbitant fees. 

John Tyler, father of President Tyler, was 
born near Williamsburg in 1748. He was 








HOUSE OF BURGESSES, AT JAMESTOWN, 


uncompromising of churchmen. He was 
tall, with blue eyes, which seem to have 
been common in the revolutionary leaders. 
A man of great sweetness, his face was 
of the first order of manly beauty; his voice 
was clear, silver-toned and under perfect 
control. A lawyer of the first ability and, 
Thomas Jefferson said, ‘the ablest man in 
debate he had ever met with.’” He was 
head of the “ Committee of Safety” in the 
House of Burgesses at the beginning of the 
Revolution and such a prudent man that he 





an intimate friend of both Thomas Jefferson 
and Patrick Henry. He was governor of 
Virginia, judge of the United States district 
court and of the first court of appeals. 
Campbell says: “ His talents and integrity 
commanded the confidence of all.” He was 
a distinguished soldier of the Revolution. 
As judge of admiralty he decided the first 
prize case which occurred. after our inde- 
pendence was declared, holding his court 
under a large golden willow tree which stood 
in the yard of “Greenway,” his residence 
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near Charles City court house. Governor 
Wise tells the following anecdote of him: 
One day, returning from a collision with the 
“supervisor” of the streets, who had en- 
croached as he thought on his lot, he entered 
his office exclaiming: ‘Yes, I will teach the 
upstart what the rights of land proprietors 
are!” A young man who had been waiting 
to see him to get him to sign his license to 
practice law, seeing him in such a rage 
timidly presented his letter of introduction 
from a brother lawyer. Immediately Mr. 
Tyler said: ‘‘Young gentleman, I can tell 
by a single question whether you are fit to 
be a lawyer or not. Can you tell me the 
meaning of the word ‘supervisor’?” The 
young man was very much perplexed, think- 
ing it some catch, but stammered out, 
“ Judge, I hardly know any technical mean- 
ing, but I suppose the common meaning is 
‘super’ — over, and ‘vidio,’ to see—the 
noun ‘overseer.” Eagerly, the Judge, 
Governor Wise tells us, exclaimed, ‘ Yes, 
young man, you have hit it exactly. He is 
on the stilts of ‘supervisor,’ just as if he was 
lord of the manors and of all the owners, and 
all the time he is nothing but a d—d vulgar 
‘overseer.’ You know the meaning of words, 
sir, and interpret truly, and are fit to be a 
lawyer. Give me your license, I will sign it 
with pleasure.” He died in1813. Governor 
Wise says: ‘‘ He was a noble specimen of the 
‘booted and spurred cavalier’ of colonial 
times, a ruffled gentleman of great learning 
and mental force, and a man of unspotted 
name for honor, truth, integrity and pluck.” 

Daniel Call was born in Dinwiddie County, 
Virginia, studied law, and settled in Rich- 
mond to practice, where he became very 
distinguished. He was the author of “ Call’s 
Reports,” a well-known law book. He had 
a large practice and acquired a handsome 
fortune. He married Miss Lucy Nelson 
Ambler, and died in Richmond about 1840. 
His wife was a relative of the wife of Chief- 
Justice John Marshall. Judge Marshall and 
Mr. Call were the best of friends and, in his 





letters to his wife, while absent in Washing- 
ton, he frequently sent messages to Mr. Call 
which show his opinion of him. 

Paul Carrington was descended from a 
good old English family. One of his ances- 
tors is said to have patented, March 6, 1615, 
one hundred acres of land in Virginia, the 
first-known English land patents in America, 
therefore he was the first Englishman to own 
land in this country. Paul Carrington fought 
in the actions of Guilford and Green Springs 
during the Revolutionary War. He was a 
member of the House of Burgesses, of the 
Committee of Safety and of the Committee 
of Declaration of Rights, judge of the gen- 
eral court and of the court of appeals. It 
is said: “ He was an upright and impartial 
judge, whose opinions were greatly re- 
spected.” 

He was employed, when a lad, as a 
deputy clerk by Col. Read, the clerk of 
Lunenburg and one of the most highly re- 
spected men in Virginia, and it was there he 
began the study of law. Mr. John Selden 
of Washington says: ‘It would be difficult 
to point to a class of public servants of the 
present day possessing the virtues and quali- 
fications which, by universal consent, be- 
longed to the clerks of the Virginia tribunals. 
Through no other instructors, at home or 
abroad, could the youth of that common- 
wealth receive equal preparation for the 
most noble and difficult of professions.” 

Mr. Carrington married Col. Read’s 
daughter, Peggy. His mother-in-law was 
known as ‘‘ Madam Read” and was one of 
the best-known women in Virginia. She 
survived her husband several years, and 
John Randolph of Roanoke, in Congress, 
when enumerating the most talented men 
that Charlotte County had produced, always 
included “Madam Read.” Mr. Powhatan 
Bouldin says: ‘She was a woman of great 
force of character and wielded as much in- 
fluence as anyone in the county of Char- 
lotte.” A descendant, Mr. John Carrington 
of Louisville, tells me that it is a tradition 
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in the family that one day, in her last years, | 
while discussing some subject with her son- | 


in-law, Judge Carrington ventured to dis- 
agree with her. Without another word she 
quietly rose from her chair, walked over to 


her seat again. 


Col. Carrington, “it is the only money of 
my poor country in this severe hour of her 
sufferings.” ‘“ Then,” said the shrewd but 
not over-scrupulous Scotchman, “ here is the 
money I owe you, principal and interest.” 


him, boxed his ears and as quietly took | Col. Carrington gave him a receipt with- 


| out another word. 


He was aman of abil- 








WILLIAM AND 


Hugh Blair Grigsby says: ‘“ Paul Carring- 
ton wrote a hand both neat and small, and, 


until he was over seventy, it retained its | 


steadiness and its beauty.” Mr. Grigsby also 


tells the following anecdote of him: Awealthy | 


Scotchman, who had borrowed a large sum 
of money from Col. Carrington before the 
Revolution, came to him one day during the 
war with a large bundle of paper money in 
his hands, saying, ‘‘ Colonel, I don’t call this 
trash money; do you?” “Yes,” answered 


MARY COLLEGE. 


ity, of learning, and of great firmness and 
integrity. 

Chancellor George Wythe was born in 
1726, and died, in his eightieth year, in 1806. 
He was one of the signers of the Declaration 


of Independence. The Virginia legislature 


| of 1795 passed an Act directing that all laws 
| relating to lands, tenements and _heredita- 
| ments should be collected and a thousand 


copies published. The committee appointed 
to carry this out were George Wythe, John 
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Brown, John Marshall, Bushrod Washington 
and John Wickham. So the 
reputation of Mr. Wythe that he was made 
chairman of the committee, although among 
its members were a future associate justice 
and chief justice of the United States. Mr. 
Jefferson loaned to Mr. Wythe, to whom he 
was much devoted, his collection of printed 


great was 


Acts, which was the largest in the State, and 
the work was begun, but there was a disagree- 
ment between the committee and the legisla- 
ture as to what was to be included, so it was 
not finished. It would have been a valuable 
work and would have made the labor of later 
years in collecting and arranging the laws 
much easier. Priestley truly says: ‘ The 
laws of a country are necessarily connected 
with everything belonging to the people of 
it, so that a thorough knowledge of them 
and their progress would inform us of every- 
thing that was most useful to be known 
about them, and one of the greatest imper- 
fections of historians in general is owing to 
their ignorance of the law.” 

Mr. Wythe’s exalted character as a lawyer, 
his virtues and ability as a man and as a 
patriot cannot be overestimated. 

The late John Randolph Tucker said of 
him: “ He shone with equal splendor in the 
Congress of Independence, in the Federal 
Convention of 1787, and the Ratifying Con- 
vention of 1788, as on the woolsack of the 
commonwealth. Ever persistent in fighting 
a pathway to the real right through the 
technical abattis of the legal forum, until his 
serene and noble nature could feel he had 
decided according to the rules of justice, 
which know no law but the law of God.” 

His mother Miss Keith. The 
Keiths were a family noted for their learn- 
ing, and Thomas Jefferson said: ‘‘ His early 
education was directed by his mother. While 
he studied the Greek testament she sat by 
holding an English one to aid him in the 
translation.” Before he was twenty-one his 
mother died, and for several years he was 
very dissipated, but, as Mr. Patterson says, 


Was a 





“Her influence had implanted in his charac- 
ter the seeds of strength and uprightness,” 
and by the time he was thirty he had 
become prominent at the bar. It may have 
been that the fast way of living which pre- 
vailed at William and Mary College during 
the time he was a student there was greatly 
responsible for his reckless conduct. It is 
said the students of that grand old institution, 
founded more than two hundred years, and 
which can claim to be the Alma Mater of 
more great men than any other college in 
the country, were not, in those early days, 
always what they should have been; that 
‘*they would keep race-horses at ye college 
and bet at ye billiards or other gaming tables.” 
For years Mr. Wythe was the professor of law 
in William and Mary. Henumbered among 
his pupils John Marshall, Thomas Jefferson 
and many other men who became famous, 
and it is said “All of his students entertained 
him a veneration that was almost a 
religion.” 

It was a pleasure to see him bow to any- 
one, and it was said ‘‘ no one ever expressed 
more courtesy in a bow.” He was middle- 
sized, with dark gray eyes. He was learned 
and logical. John Randolph Tucker said: 
“In the celebrated case of the Common- 
wealth wv. Caton, Chancellor Wythe, with 
great boldness and force, laid down the 
paramount authority of the Constitution and 
the subordination thereto of all governmental 
Acts.” 

Patrick Henry was born in 1736, at his 
father’s house of ‘Studley,’ in Hanover 
County. His father had been a loyal officer 
who “ drank the king’s health at the head of 
his regiment,” and his mother was a Church 


for 


of England woman descended from a royalist 


family. 

Thinking of the law as the profession of all 
others requiring much and hard work, it is 
curious to read that Mr. Henry had in youth 
‘‘an unconquerable aversion to every species 
of systematic labor.” Marrying at eighteen, 
‘all other experiments” to make a living 
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failing, as a last effort he determined to try 
the law. 

William Wirt’s description of Mr. Henry 
in youth is certainly not flattering or attrac- 
tive. 
his manner awkward, his dress slovenly, his 
conversation very plain, and his aversion to 
study invincible, his faculties almost entirely 


He says: “ His person was coarse, 





lucubrations of twenty years he devoted not 
more than six weeks.” 

For his sole preparation he selected Coke 
upon Littleton and the Virginia law. He 
then offered himself for examination for a 
license to practice. His license was signed 
by Peyton and John Randolph; the learned 
Chancellor Wythe, who afterward became 








| 
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COURT HOUSE AT WILLIAMSBURG, 


benumbed by indolence. No one expected 
him to succeed in any eminent degree. His 
unfortunate habits were by no means suited 
to so laborious a profession, and, even if it 
were not too late in life for him to hope to 
his 


affairs forbade an extensive course of reading. 


master its learning, the situation of 
Mr. Henry, himself, seems to have hoped 
for nothing more from the profession than a 
scanty subsistence for himself and his family, 
and his preparation was suited to these 
humble expectations; for to the study of a 


profession which is said to require the 


devoted to him, was so prejudiced by his 
appearance that he positively refused to sign 
it. When he applied to Mr. John Randolph, 
who was himself a man of courtly manners 
and elegant person, he was so shocked by 
the way Mr. Henry looked, that he very re- 
luctantly examined him, but he soon saw 
that he had natural talents of a high order. 
At the end of the examination he said to 
him, “ Mr. Henry, if your industry be only 
half equal to your genius, I augur that you 
will do well, and become an ornament and 


an honor to your profession.” He was now 
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twenty-four and “being not only unable to 
draw a declaration or a plea, but incapable 
of the most common or simple business of 
his profession, even of the mode of ordering 
a suit, giving a notice, or making a motion 
in court,” he was little heard of for four 
years, so he was twenty-eight when he began 
to be distinguished atthe bar. During these 
years he lived much with his father-in-law, 
and alternated practicing law with aiding 
Mr. Shelton in keeping his tavern. It was 
in the famous ‘‘ Parsons” case that Henry 
first shone forth. Mr. John Lewis, a promi- 
nent lawyer of that day defended the popular 


side and the eminent lawyer, Judge Peter | 


Lyons, who was renowned for his refined 
politeness, in opening for the plaintiff, lost 
his usual urbane manner and accused Mr. 
Henry of speaking “ treason.” The suit was 
brought by the clergymen to force the pay- 
ment of their tobacco stipend. Mr. Henry 
was engaged to oppose the clergymen and 
he is said to have asked his uncle, who was 
a clergyman and of whom he was very fond, 
to leave the room, as he expected “ to say 
some very hard things of the clergy.” 

The beginning of his speech was so in- 
different that his mortified father left the 
courtroom but, as he went on, William 
Wirt says, ‘‘His action became graceful, 
bold and commanding and his wonder-work- 
ing fancy made the listeners’ blood run cold 
and their end.” 
hardly left the room before they returned 
with a verdict for his clients, who carried 
him in triumph, on their shoulders, from 


hair rise on 


the courthouse. 
Virginia, when anyone was very eloquent, 
‘He is almost equal to Patrick, when he 
plead against the parsons.” 

The case brought him many clients and 
his fame spread rapidly. Wirt says: “ But 
no professional fame was sufficient to make 
him study, and except for the preparation 
in some particular case, no necessity was 
strong enough to bind him down to a regu- 
lar course of reading, and but for his irre- 


It became a saying in 


The jury. 





sistible captivating mode of ‘speaking he 
could never have won fame or fortune. 
Judge Lyons said of himself: ‘I could write 
a letter or draw a declaration or plea at the 
bar, with as much accuracy as I could in 
my office, under all circumstances, except 
when Patrick rose to speak; but whenever 
he rose, although it might be on so trifling a 
subject as a summons and petition for twenty 
shillings, I was obliged to lay down my pen 
and could not write another word, until the 
speech was finished.” William Wirt says: 
‘‘ As often as not, he came in from hunting 
to plead a case, in a coarse cloth coat, 
stained with the blood of the deer, greasy 
leather breeches, with leggings for boots 
and a pair of saddle-bags over his arm.” 

The next case which tended to spread 
his reputation was when he appeared in the 
House of Burgesses as counsel for Nathaniel 
West Dandridge in his claim to the seat of 
James Little Page, on the ground of bribery 
and corruption. When he appeared among 
the rich surroundings and aristocratic people 
of Williamsburg, in a suit which “had seen 
considerable rough service,” Mr. Wirt says: 
“‘He was stared at by some as a prodigy, 
and regarded by others as an unfortunate 
being whose senses were disordered, but 
the general contempt was soon changed into 
general admiration.” Judge Tyler said: 
‘Such a burst of eloquence that a deep and 
profound silence took place and not a sound 
but from his lips was to be heard in the 
room.” 

Patrick Henry told a friend, Judge Wins- 
ton, that “ The profits of his practice were 
not very large, that his property was not 
worth more than fifteen hundred pounds, but 
that if he could only make it double the 
sum, he would be entirely content.” 

Mr. Wirt says: “It cannot be expected 
that he was able to contend with well-pre- 
pared lawyers on a mere question of law, 
He wanted that learning, whose place no 
splendor of genius can supply to the lawyer ; 
and he wanted those habits of steady and 
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persevering application, without which that 


learning is not acquired. He was, indeed, 


woefully deficient as a lawyer; so little ac- | 
quainted with the fundamental principles of 


his profession, and so little skilled in that 
system of artificial reasoning on which the 
common law is built, as not to be able to 


One of his most eloquent early speeches 
was in behalf of a Spanish captain whose ves- 
sel and cargo had been libelled. No jury 
could resist him. Wirt says: “ He infused his 
voice into them, mixing its notes with their 
nerves. His language of passion was perfect. 
It was a sweet revery, a delicious trance, and 














GALLERY OF PORTRAITS IN CAPITOL AT RICHMOND. 


see the remote bearings of the reported 
cases; and hence it happened with him not 
unfrequently, whenever he did attempt to 
argue a question of law, to furnish authori- 
Yet he 
never did and never could vanquish his 


ties destructive to his own cause. 


aversion to the systematic study of the law. 
On questions turning on the laws of na- 
tions, maritime law, basis 
natural reason and justice, his vigor of mind 
made him very great.” 


and whose is 


| 
| 
| 
| 


his defense of criminal causes was his great 
professional forte.” It is told that once when 
he had been speaking more than two hours 
some one asked Major Joseph Scott, the 
marshal, how long the argument had lasted. 
“Fifteen minutes,” was the prompt reply, 
and it took the evidence of several watches 
to convince him of his mistake. 

In 1765 he was elected a member of the 
House of Burgesses of Virginia and_ in- 
structed to oppose the Stamp Act and his 
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wonderful powers of eloquence then dis- 
played will ever be the glory, not only of 
Virginians, but all American people. In 
1776 he was elected governor of Virginia, 
and repeatly re-elected. He was a member, 
for Virginia, at the convention of 1786. 

In 1788, when fifty-two years old, he was 
telling a neighbor of his anxiety about his 
debts. The friend replied: ‘Go back to 
the bar; your tongue will soon pay your 
debts. If you will promise to go, I will give 
you a retaining fee on the spot.” He took 
the advice, and Mr. Wirt says: “ His en- 
gagements were confined to the argument 
of the cause; his clients employed other 
counsel to conduct the pleadings and ripen 
their cases for hearing. Hence his practice 
was restricted to difficult and important 
cases; but his reputation kept him con- 
stantly engaged and thousands of tongues 
were everywhere employed in repeating the 
fine effusions of his genius.” 

In 1791, when he was fifty-five, before 
the circuit court of the United States, in 
the celebrated British debts case, he made 
what has been considered, Mr. Wirt says, 
“his most distinguished display of profes- 
sional talents.” He spoke for three days in 
succession, and it was said: “ Although it 


turned entirely on questions of law, yet the | 


audience, mixed as it was, seemed so far 


from being wearied that it followed him | 
The | 


room continued full to the last; such was | 


throughout with increased enjoyment. 


‘the listening silence’ with which he was 


heard that not a syllable that he uttered is | 
_ until the close of the war. 


believed to have been lost. When he final- 


ly sat down, the concourse rose with a gen- | 


eral murmur of admiration.” 

It is said he never liked the profession of 
law and only the necessity of making money 
kept him in it. 

In 1792 he engaged in defending a young 
man named Holland for murder. The pre- 
judice against Holland was such that the 
people declared ‘“‘ Even Patrick Henry need 
not come to defend him, unless he brought 








a jury with him.” Butsays Mr. Wirt: “ Mr. 
Henry soon made all forget that Holland 
had killed the storekeeper and think only 
of the deplorable case of the jury’s killing 
Holland.” 

In 1794 he retired from the practice of 
law, having made in six years enough to pay 
his debts and a handsome fortune beside. 

Mr. Wirt says: “He retired loaded 
with honors, public and professional, and 
carried with him the admiration, the grati- 
tude, the confidence and the love of his 
country. No man had ever passed through 
so long a life of public service with a repu- 
tation more perfectly unspotted.” He died 
in 1799. The last years of his life are 
said to have been ‘‘ eminently pious.” 

John Marshall was born Sept. 24, 1755, 
in Virginia. He continued through life a 
zealous student and agreed with Aristotle 
“that to become eminent in any profession, 
study and practice are as necessary as 
nature.” 

He loved the law. During the Revolu- 
tionary War he frequently acted as judge 
advocate and, it is said, ‘‘ His good humor 
and judicious conduct brought him the un- 
envying love of both officers and men.” He 
had served with Washington intheJerseys and 
throughout the war, until the winter of 1779, 
when, while the army was in winter quarters, 
he returned to Virginia and began the study 
of law at William and Mary College under 
Professor, afterward Chancellor Wythe. In 
the summer of 1780 he received a license to 
practice, and returning to the army remained 


When the courts reopened he commenced 
to practice in Fauquier County, but a little 
later removed to Richmond. He soon at- 
tained honorable distinction and rapidly 
developed those powers of pure and massive 
reasoning which subsequently made him the 
great judge. It is said: ‘ When he first 
appeared in Richmond to argue a case, he 
sauntered about the streets in a plain linen 
roundabout, looking like a country bump- 
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kin, but once in court he astonished the 
judge and the bar by his wonderful powers 
of analysis.” 

William Wirt says: “He had an almost 
supernatural faculty of developing a subject 
by a single glance of his mind, and detect- 
ing the very point upon which every contro- 


| roundabout and shorts, with his hat under 


his arm, from which he was eating cherries, 
when he stopped in the porch of the Eagle 
Hotel, indulged in some little pleasantry 
with the landlord, and then passed on. Mr. 
P.,a gentleman from the country then present, 
who had a case coming on before the court 








TOMB OF THE 


versy depended. He comprehended the 
whole, ground at once and wasted no time 
on unessential features. All his eloquence 
consisted in the earnestness of his manner, 
the close connection of his thought and the 
easy gradations by which he draws his lights 
upon the attentive minds of his hearers.” 
The following anecdote is told of him: — 
‘“‘Hewas one morning strolling through the 
streets of Richmond, attired in a plain linen 





RANDOLPHS, 


of appeals, was referred by the landlord to 
Marshall, as the best advocate for him to 
employ, but the careless, languid air of the 


| young lawyer had so prejudiced Mr. P. that 


he refused to engage him. On entering the 


| court Mr. P. was a second time referred, by 
| the clerk of the court, to Mr. Marshall, and 


again declined. At this moment entered 


Mr. V., a venerable-looking gentleman in a 


| powdered wig and black coat, whose digni- 
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fied appearance made such an impression 
on Mr. P. that he at once engaged him. 

In the first case which came on, Marshall 
and Mr. V. each addressed the court. The 
vast inferiority of his advocate was so ap- 
parent that at the close of the case Mr. P. 
introduced himself to the young attorney, 
frankly stated the had 
caused him, in opposition to advice, to em- 
ploy Mr. V., that he 


prejudice which 





were happily married, but if that amounts to a 
ne exeat, which is to confine you entirely to your 
side of the mountain, I shall be selfish enough to 
regret your good fortune, and almost to wish you 
had found some little crooked rib among the 
fish and oysters which would once a year drag 
you into this part of the country. 

You have forgotten, I believe, the solemn com- 
pact we made to make a journey to Philadelphia 
together this winter, and superintend for a while 

the proceedings of Con- 





regretted 
but knew 
not how to remedy it. 
He had come into the 
city with 
dred _ dollars 


extremely 
his error, 


one hun- 
as his 
lawyer’s fee, and had 
but five left, which, 
if Marshall chose, he 
would cheerfully give 
him for assisting in 
the case. Marshall, 
pleased with the inci- 
dent, accepted the 
offer, not, 
without a sly joke at 
the importance of a 
powdered wig 
black coat.” 

From 1788 to 1797 
he practiced law with 
the earnest desire, as 
he said, to accumu- 
late sufficient fortune 
to insure the comfort and happiness of his 
wife and children. About this time he 
wrote to Judge Archibald Stuart : — 

I cannot appear for Donaghoe. I do not 
decline his business from any objection to his 
bank. To that I should like very well to have 
free access, and would certainly discount from it 
as largely as he would permit, but I am already 
fixed by Rankin, and as those who are once in the 
bank do not, I am told, readily get out again, I 
despair of being ever able to touch the guineas 


of Donaghoe. 
Shall we never see you again in Richmond? 


I was very much rejoiced when I heard that you 


however, 


and 





PATRICK HENRY. 


gress. Seriously, I wish 
very much to see you. 
I want to observe how 
much honester men you 
and I are than half one’s 
acquaintances. There 
appears to me every day 
to be more folly, envy, 
malice and rascality in 
the world than there 
was the day before, and 
I do verily begin to 
think that plain, down- 
right honesty and unin- 
triguing integrity will be 
kicked out of doors. 
Yours, 
J. MARSHALL. 


He served awhile 
in the legislature of 
the 
executive 
council, and Wash- 
ington offered 
the place of attorney- 
general of the United States and minister 
to France, but he preferred professional to 
Later, after great 


Virginia and 
State’s 





him 


public life and declined. 
persuasion by Washington, he was induced 
to go to Congress, and then as a special envoy 
to France. 

President Washington’s letter, offering him 
the office of attorney-general was as follows: 


PHILADELPHIA, August 26, 1795. 
Dear Sir: The office of Attorney-General of 
the United States has become vacant by the 
death of Mr. Bradford. I take the earliest 
opportunity of asking if you will accept the 
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appointment? The salary annexed thereto and 
the prospect of a lucrative practice in this city, 
the present seat of the government, must be as 
well known to you, better perhaps, than they are 
to me and therefore I shall say nothing concern- 
ing them. If your answer is in the affirmative, it 
will readily occur to you, that no unnecessary 
time should be lost in repairing to this place. 
If on the contrary it should be in the negative, 
which I should be very sorry for, it might be as 
well to say nothing of this offer. But in either 
case I pray you give me an answer as promptly 
as you can. 
With esteem and regard, I am, etc., 
GEORGE WASHINGTON. 

A French peer, the Duke de Liancourt, 
who was traveling in this country at that 
time said: “ Mr. J. Marshall is beyond all 
doubt one of those who rank highest in the 
public opinion in Richmond. Even his 
political enemies allow him to possess great 
talents but accuse him of ambition.” 

He went to Philadelphia to argue the 
British debt case, on appeal to the Supreme 
Court. He was associated with Patrick 
Henry for the American debtors. The 
question involved was the validity of the 
British debts, due from Virginia, which had 
been, during the Revolutionary War, con- 


fiscated by an Act of the Assembly of Vir- 





ginia. William Wirt says: ‘“ The case won 
for him unqualified praise and great renown, 
and from that time Marshall was justly pro- 
nounced one of the greatest men of the 
country. He was followed by crowds, looked 
upon and courted with every evidence of 
admiration and respect for the great powers 
of his mind. Marshall’s maxim seems always 
to have been, ‘Aim exclusively at strength,’ 
and from his eminent success I say, if I had 
my life to go over again, I would practice 
on his 

severity.” 

His practice paid him only between five 
and six thousand dollars, although it ex- 
ceeded that of any other lawyer in Virginia. 
Francis W. Gilmer said: ‘“‘ When Marshall 
begins an argument he reminds one of a 
great bird, which flounders on the earth for 
a while before it acquires impetus to sustain 
its soaring flight.” 

President John Adams made him secre- 
tary of state and on the 4th of February, 
1801, chief justice of the United States, 
which office he held until his death, July 6, 
1835. I have written of his private life, of 
his will, and of him as Secretary of State, so 
this sketch is to represent him only as a 
lawyer. 


maxim with the most vigorous 
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JAPAN’S NEW LAW CODE. 


OR many years, as all persons in any 
wise informed about Japanese affairs 
are well aware, the Japanese government 
had desired above all things to secure a re- 
vision of the humiliating treaties with the 


great powers of the Western world, under | 
which, among other things, those powers | 


have maintained their own judicial estab- | 


lishments in Japan in connection with their 


consulates. It was perceived a long while 


ago by the Japanese that the revision of | 
these treaties and the establishment of full | 


Japanese jurisdiction on Japanese soil must | 
await the adoption by Japan of a code of | 
law based upon some European system. | 
| uates of the University or English law 


Says Dr. Masao: — 


‘“There were three such systems — the | 
Anglo-American, the French and the Ger- | 


manic Roman each 


adoption. 


offering 


the Minister of Justice in 1872, seems to have 
had a personal preference for the French 
system. He called to his assistance some 
of the most eminent jurists of France and 
entered upon the work of drafting a code. 
At the same time he established in Tokyo 
a law school known as the ‘ Department of 


Justice Annex Law School,’ in which French 


itself for | 
Mr. Yeto Shimpei, who became | 


law was taught by those same jurists whom | 


he had called from France. About this 
time there was also established in the Uni- 
versity of Tokyo a Jaw school in which in- 
struction was given chiefly in English law. 


“Thus, side by side, there existed in 
Tokyo two law schools in which two distinct 
systems of law were taught —the English 
and the French. The primary object of 
the Department of Justice in establishing 
the French. law school being to make it a 
training school for judicial officers, the stu- 
dents of that school were, upon graduation, 
to render, for a limited number of years, 


_an obligatory service to the government in 


various capacities of judges, magistrates, 
and prosecuting attorneys. On the other 
hand, the University of Tokyo being a strict- 
ly independent institution in which learning 
is pursued for the sake of learning, the grad- 


school were at entire liberty in their choice 
of professions. Naturally enough the ma- 
jority of these did not wish to enter the 
same service which the graduates of the 
other school were obliged to enter as a 
matter of fulfillment of contract. Thus it 
happened that the bench was recruited from 
the French law school, while the bar was 
recruited from the English law school. 
This state of affairs lasted for about twenty 
years, during which time there was also es- 
tablished a German law school in the Uni- 
versity of Tokyo. Those who know some- 
thing about the rivalry that existed in an- 


| cient times between the Sabinians and the 


It was while teaching in this University law | 


school that Mr. Henry T. Terry (a New York 
lawyer and an alumnus of Yale College) 
wrote his memorable book on English law, 
designed especially for the use of Japanese 
law students. 


From henceforth, ‘ Terry’s | 


Leading Principles of Anglo-American Law’ | 


became as familiar to them as are ‘ Black- 
stone’s Commentaries’ to the law students 
of this country. 


Proculians, or even about the rivalry which 
exists to-day between the Yale method and 
the Harvard method, between the Waylan- 
dians and the Langdellians, can readily im- 
agine what intellectual competition was car- 
ried on between the three Japanese law 
schools representing three distinct systems 
of law. 

« A committee to draft a code had been 
appointed in 1870. It worked twenty years 
and reported in 1890. Its work was strenu- 
ously and successfully opposed in the Japan- 
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ese Parliament, on the ground that it had 
gone too far in provisions which would Eu- 
ropeanize the Japanese status of persons 
and the law of succession —those matters 
affecting family relationships being of course 
always extremely delicate. At length a 
new committee was appointed to further re- 
vise this. draft code, and it was instructed to 
report in 1897. The new committee in- 
cluded representatives of the three Euro- 
pean systems, and they made careful com- 
parison of numerous bodies of codified law. 

“As representing the French system they 
consulted the codes of Louisiana, Belgium, 
France, Holland, Italy, Portugal and Spain. 
As representing the German system they 
consulted the codes and laws of Austria, 
Montenegro, Prussia, Saxony, Switzerland, 
and the draft civil code of the German 
Empire. As representing the English sys- 
tem they consulted the leading American 
and English reports and treatises, the draft 


- civil code of New York, and the codes of 


California and British India.” 

A large part of their work was completed 
in 1896, and it has now been adopted by 
Parliament. Says Dr. Masao: — 

‘In its general arrangement the new code 
follows what the German jurists call the 
Pandekten system. It is divided into five 
general parts. Part I is called ‘Sosoku,’ or 
General Laws, and deals with persons, natu- 
ral and artificial, as the subjects of rights; 
with things as the objects of rights; and 
with juristic acts as setting rights in motion. 
One cannot help being astonished at and 
gratified with the remarkable extent to 
which Prof. Holland’s view as expressed in 
his book on jurisprudence seems to be 





adopted in this part of the code. Part II 
is called ‘ Bukken,’ or ¥us zn Rem, corres- 
ponding to the Sachenrecht of the German 
code, and dealing with possession, owner- 
Part III is called ‘ Jinken,’ 
or Fus in Personam, corresponding to the 
Forderungsrecht of the German code, and 
dealing with general law of obligations, with 
obligations arising ex contractu, guasi ex con- 
tractu, and ex delicto. The general law of 
obligations is taken largely from the For- 


ship, etc., etc. 


derungsrecht of the Swiss code. The law 
of contracts and torts is taken entirely from 
the English law. Parts IV and V, dealing 
with the family law and the law of succes- 
sions respectively, have not as yet been 
published, for reasons already indicated.” 
Such is the new civil code of Japan, 
adopted by the Imperial Parliament in its 
session of 1896. Truly, the year 1896 was 
an eventful year for Japan. The war with 
China brought glory to her arms.  For- 
mosa and numerous other islands were 
added to her possessions. The insurgents 
of Formosa were pacified. The treaties 
with the leading nations of the world 
were revised, providing for the abolish- 
ment of the disgraceful extra-territoriality 
régime in Japan, to take effect, however 
upon the taking effect of the new civil code. 
The last and greatest event of all, the new 
code was adopted. With equal propriety, 
then, the Emperor Mutsuhito might have 
joined Justinian in proclaiming: ‘ Imperato- 
riam Majestatem non solum armis decora- 
tam, sed etiam legibus opportet esse arma- 
tam, ut utrumque tempus et bellorum et 
pacis recte possit gubernari! ” 
— Review of Reviews. 
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JURY CHALLENGE. 


RECENT daily newspaper of New 
i York City contained the following edi- 
torial paragraph : — 

“Here’s a funny thing: The New York 
City Consolidation Act of 1882 says as fol- 
lows: ‘To be qualified to serve as a juror a 
person must be in the possession of his 
natural faculties, and not be infirm or de- 
crepit; intelligent, of good character and 
able to read and write the English language 
understandingly.’ This being the law, why 
is it that in the selection of a jury the effort 
is made to obtain only the least intelligent, 
least-informed men in the community to fill 
the box? An intelligent jury is a rarity.” 

Now the slur embodied in the concluding 
sentences could not apply to any other State 
than New York, in which the usage of courts 
— neither positively sanctioned by any stat- 
ute nor by rule of court —have created a 
system of challenges to petit jurors that is 
foreign to the common law; and has become 
an excrescence upon it. If any reader has 
had occasion to notice the recently published 
proceedings had in a New York trial of al- 
leged conspirators against trade and com- 
merce — popularly known over the whole 
Union as the Tobacco Trust case — he must 
have observed the curious workings of the 
excrescent system referred to, and which 
drew forth the editorial comment just quoted. 
In this case more than ten days of a June 
term were consumed in preferring and deter- 
mining challenges to the several hundred 
talesmen who had been duly summoned. 
They had been preliminarily singly sworn 
“true answers to make to all such questions 
as should be put to you touching your com- 
petency to serve as true jurors.” The pros- 
ecution and the defense were each represented 
by three able counselors; and among the 
defenders was Joseph H. Choate, who in 
many respects has caught the esprit, tact and 





alertness of his famous uncle Rufus. _ It 
seemed to be agreed between court and 
counsel that challenges should exist by im- 
plication rather than by express averment, 
as applicable to each juror as his name was 
drawn from the box. As the latter appeared 
he was alternately catechised by each side 
as to his age, his eligibility, his business, his 
habits, and especially as to any bias, impres- 
sion or opinion regarding the merits of the 
case formed upon newspaper reports, or 
notable that 
only such jurors as had refrained from read- 


hearsay or gossip. It was 


ing newspapers or cared little about them 
The 
range of inquiry seemed to be tacitly allowed 
to exist as widely and extendedly as possible, 
and without any objection to form of ques- 
Now such unlimited 


were most acceptable to both parties. 


tion among counsel. 
range of interrogation was absolutely un- 
known to the common law which continues 
to be really the guide toward jury challenges 
in New York State beyond any detail of 
procedure in its code of criminal jurispru- 
dence, which is very scant. From the stat- 
ute editorially quoted as above it would ap- 
pear that every juror appearing had been 
already adjudicated upon by the enrolling 
and summoning officials as to fitness. Of a 
juror’s impartiality in New York State the 
presiding judge is made by statute exclusive 
exceptions may be 

This statute was a 


arbitrator, although 

taken to his decisions. 
departure from common law procedures and 
from those in matters affecting criminal trials 
as practiced in England and in the majority 
of our States inthe Union. By the common 
law, challenges were of two kinds — and this 
division the code yet maintains in New York 
State — viz., challenge for principal cause and 
challenge to the favor. Asa juror was called 
under common law procedures, either side 
had the option of preferring a ¢hallenge and 
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was called upon to specify his ground of | 


challenge under the foregoing subdivisions. 
The principal challenge was against special 
competency as juror — either proceeding 
from alienage, or non-residence, or non- 
property qualification, or as being under age, 
or aconvict. The favor challenge implied 
that the juror called had some mental im- 
pression or bias in some degree either per- 
sonal or derivative towards the accused, or 
respecting the character of the crime imputed 
or on the guilt or innocence about to be 
tried. The oldest known authority recited 
that the mind of every juror called should be 
as blank upon the controversy as if it was 
a sheet of pure paper, and should not con- 
tain even suspicions or breath of prejudice 
or sympathy or impression, however slight, 
or any mental inscription of an opinion, 
whether silently held or expressed. When 
the first juror was called and challenged he 
became at once a witness as to his compe- 
tency. Then the presiding judge selected 
from among the bystanders— members of 
the bar, as first choice, who had no interest 
in the controversy — to act as two “triers” ; 
who each were sworn to well and truly try 
the competency of the challenged jurors. 
These triers took the first two seats in the 
empty jury box and there sat as interlocutory 
jurors. The challenging counsel then ques- 
tioned the juror witness in respect to the 
challenge against them, and the other coun- 
sel cross-examined ; and then the counsel on 
each side addressed the triers on the answers ; 
and the judge, if he thought it necessary to 
charge the triers as to their duties and com- 
ment upon the answers or arguments, did 
so very briefly. Next the triers consulted 
and pronounced “competent or incompe- 
tent.” Exception laid to any erroneous ob- 
servation of the judge, but the decision of the 
triers was also open to exception while for 
the time remaining final. When a juror was 
found competent he succeeded the first trier 
and became trier himself; and when a second 
juror was found competent he took the place 





of trier number two. Thereafter, until the 
panel of twelve was completed those two 
jurors sworn in the case remained as triers. 
Throughout the foregoing procedure either 
counsel could exhaust the peremptory chal- 
lenges permitted by statute even after triers 
had found competency. The questions put to 
the juror witness must have been relevant to 
the subject of challenge and were not allowed 
to become mere fishing queries. But it is 
under the existing system of trying chal- 
lenges by the New York judge in place of 
triers that fishing questions are allowed ; and 
do themselves challenge the ingenuity of 
counsel. 

During the challenges in the Tobacco 
Trust case it was the intention of the prose- 
cuting counsel to endeavor to make a juror 
called and examined, admit or deny that he 
had any sympathy with or bias toward the 
conspirators indicted ; whether in a personal, 
neighborly or business view; while it was the 
trend of Choate and his legal comrades to 
keep off the panel anyone who held even 
general prejudices against trusts or commer- 
cial agreements to raise or depress prices, or 
create business monopolies; and of course 
watching for any personal prejudices against 
their clients. That Choate and his legal 
comrades angled after jurors who favorably 
regarded trusts or who were patrons of the 
tobacco that was manufactured or sold by 
their clients is a condition to which applies 
the colloquial French phrase cela va sans 
dire. 

About a year ago an article appeared in 
THE GREEN BaG entitled “ Trial by News- 
paper,” and which criticised that tendency 
of some editors and reporters to try in their 
columns the guilt or innocence of accused 
persons, practically give verdicts thereupon, 
and so in advance of a trial necessarily 
prejudice newspaper readers who were likely 
to be summoned as jurors. It so happened 
that some dailies in New York City — and 
one of these very especially — had, before the 
trial just referred to was called, very severely 
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animadverted against the Tobacco Trust and | ligious tendencies, so as to be able to form 


its alleged conspirators; even going so far | opinions as to the best petit selections in be- 


as to cartoon them in cells and in prison 
uniform as if already convicted. Naturally 
Choate and his legal comrades asked every 
challenged juror if he had read such criti- 
cisms or seen such pictures and what effect 
such reading or inspection had produced up- 
on their minds as to a pre-prejudice. Curi- 
ously enough, a statute of the State prac- 
tically makes every challenged juror a trier 
of his own competency ; for if he swears (and 
it is of course only legal conclusion at best) 
that he can enter the jury box without any 
reading, 
comments on the merits of the case produc- 


or hearing, or pictorially viewing 


ing any effect upon his own fairness when 
serving upon the jury and render impartial 
verdict irrespective of the reading, hearing 
and seeing, then in such case the judge ap- 
pears to be obliged to accept him although 
the latter may discretionally differ from the 
juror’s estimation of his own impartiality. 


But the counsel whose challenge is thereby 
defeated may take his exception to the rul- 
ing and so thereafter also invoke appellate 
discretion. 

It has become a saying among members 
of the New York criminal bar that “ Favor- 
able jury getting is a three-quarters factor 
toward disagreement; or an acquittal of a 
client.” 

But there are means outside of the court- 
room, or beyond the challenged juror’s con- 
science for testing the idiosyncracies or fair- 
ness or intelligence of jurors. It is among 
the traditions of the New York bar that 
those experienced lawyers in criminal pro- 
cedures, Emmet, Riker, Graham, Brady, 
Whiting, Hall, Clinton, Fullerton, Beach and 
Howe, never defended an accused without 
obtaining preliminarily a copy of the jury 
panel and next dispatching confidential 
scouts to inquire with policy and tact among 
the neighbors of the jurymen on the drawn 
panel as to their habits, antecedents, idiosyn- 
cracies, and even modes of thought and re- 








half of their clientural interests; and in ad- 
dition to their physiognomical and phreno- 
logical estimation of the personality of the 
juror when he is seen in court. The late 
Charles O’Conor, who won a verdict for his 
client, the wife of Edwin Forrest the actor, in 
the latter’s pleas for divorce and against her 
recriminating pleading, was known to have 
adopted this plan of polling, as it were, the 
jury panel in advance. In New York the 
summoning of talesmen haphazard by a 
sheriff long ago ceased to be legal. The late 
Charles W. Brooke, who procured the acquit- 
tal of his client, Mrs. Fleming, when charged 
with the horrible crime of matricide by 
poisoning, was known to have adopted in 
that case similar preliminary espionage. He 
even went to the precautionary extent of 
ascertaining who were the family physicians 
of the various jurors and from them learning 
the proclivities of the patients. 

What more perplexing to a counsel in 
some religious controversy than to have an in- 
fidel on his jury; or a woman-hating juror 
when he is managing a suit in breach of 
promise for a feminine client; or a railway 
stockholder or director when suing for dam- 
ages by a collision; or a pugilist when try- 
ing to convict an accused of an assault and 
battery. It may be well therefore for every 
lawyer at zzsz prius to bear in mind the three- 
fourth maxim above quoted. 

John T. Hoffman, who was long recorder 
of New York before he became its mayor 
and Governor, may be quoted as having said 
in his many years of experience as a judge 
in criminal trials he found that more vic- 
tories were won by tact and management be- 
fore juries than by learning. And in an 
essay Lord Bacon long ago outlined the 
same idea. 

From the report of the Tobacco Trust trial 
it appears that a usage exists in New York 
of employing detectives to shadow the jurors. 
pending hearing of testimony if the proceed- 
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ings are protracted and the jurors nightly re- 
turn to their homes. During the aforesaid 
trial a decoy interview was originated by 
somebody of two suspected jurymen — the 
accused having employed Pinkerton detec- 
tives and the official prosecutor policemen 
as such shadowers— that resulted in a motion 
being made to exclude these suspects from 
further attendance; but these on being re-ex- 
amined by the presiding judge purged them- 
selves of suspected incompetency because of 
bias and so saved a delicate question of regu- 
larity if he had disqualified them and sworn 
two new jurors in their places. 

Under the tediousness of the system of 
jury challenges in New York, and the legal 
license extended to it, there is some proba- 
bility of the legislature being called upon to 
define and limit the power of examination in- 
to juror competency. 

And there is another evil connected with 
the prevailing system in that all which a 
summoned juror who desires to escape duty 
has to do for that purpose is to intentionally 





form an opinion and express it as to the guilt 
or innocence of an accused in a cause célébre, 
when he will be set aside and relieved of 
duty. And towards such a formation or ex- 
pression the daily press, that before courts 
obtain the chance first tries criminals, will 
afford him abundant means. 

This subject of jury challenge cannot be 
dismissed without reference to the curious 
inversion which time has brought about; 
for at the inception of the Saxon jury it was 
composed necessarily of neighbors from the 
vicinage of the dispute or of the crime; and 
who were witnesses to the facts involved ; and 
who of course had private knowledge with 
unquestionable private sympathies or else 
prejudices regarding the facts which they 
were to decide upon. While, now-a-days, the 
jury must be composed of men who are 
utterly, in person, ignorant of the facts to be 
tried; and in knowledge thereof the con- 
verse of the early jurymen. Ground for 
challenging the modern juror is that he is 
the exact opposite of the original juryman. 


O’CONNELL AS A LEGAL RACONTEUR. 


N 1848, the year after O’Connell’s death, 
says “The Law Times,” Mr. O’Neill 
Daunt, who had been one of Mr. O’Connell’s 
parliamentary colleagues and his private 
secretary, published a work entitled “ Per- 
sonal Recollections of O’Connell,” which is a 
treasure-house of witty sayings and stories 
of O’Connell. The reminiscences which re- 
late to O’Connell’s experiences at the Irish 
bar may well be revived, and are full of in- 
terest for legal readers. 

Standish O’Grady — Viscount Guilla- 
more — was Lord Chief Baron of the Irish 
court of exchequer from 1802 till 1831, 
during the period of O’Connell’s career at 
the Irish bar. 





“In 1813 some person having remarked 
to O’Grady,” said O’Connell, “that Lord 
Castlereagh by his ministerial management 
had made a great character for himself. — 
‘Has he,’ said O’Grady, ‘faith, if he has, 
he’s just the boy to spend it like a gentle- 
man.’ — O’Grady,” continued O’Connell, 


| “was on one occasion annoyed at the disor- 


derly noise in the courthouse at Tralee. 
He bore it quietly for some time, expecting 
that Denny (the high sheriff) would inter- 
fere to restore order. Finding, however, 
that Denny, who was reading in his box, 
took no notice of the riot, O’Grady rose 
from the bench, and called out to the studi- 
ous high sheriff, ‘Mr. Denny, I just got 
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up to hint that I’m afraid the noise in the 
court will prevent you from reading your 
novel in quiet.’ 

“ After O’Grady had retired from the 
bench some person placed a large stuffed 
The bird was 
of enormous size, and it had been brought 
great curiosity from the Tropics. 
O’Grady looked at the owl for a moment 
and then said with a gesture of peevish im- 


owl on the sofa beside him. 


as a 


patience, ‘Take away that owl, take away 
that owl. If you don't, I shall.fancy that I 
am seated again on the exchequer bench 
beside Baron Foster.’ Those who have 
seen Baron Foster on the bench can best 
appreciate the felicitous resemblance traced 
by his venerable brother judge between his 
lordship and an old stuffed owl. 


continued O’Connell, “a 


” 


““T remember, 
witness who was called on to give evidence 
to the excellent character borne by a man 
whom O’Grady was trying on a charge of 
cow-stealing. The witness got on the table 
with the confident air of a fellow who had a 
He played 
a small trick, too, that amused me. He had 
but one glove which he used sometimes to 
put on his right hand, keeping his left in 
his pocket; and, again, when he thought 


right good opinion of himself. 


he was not watched, he would put it on his 
left hand, slipping the right into his pocket. 
‘Well,’ said O’Grady to this genius, ‘do you 
know the prisoner at the bar?’ ‘I do right 
well, my lord.’ ‘And what is his general 
character?’ ‘An honest, dacent, well-con- 
ducted man, my lord, as any in Ireland, 
which all the neighbors knows, only — only 
—there was something about stealing a 
cow. ‘The very thing the prisoner is ac- 
cused of,’ cried O’Grady, interrupting the 
witness to character.” 

Amongst O’Connell’s professional remi- 
niscences was the following unique instance 
of a client’s gratitude. He had obtained an 


acquittal, and the fellow, in the ecstacy of 
his joy, exclaimed, ‘‘ Ogh, counsellor, I’ve 
no money here to show your honor in my 


| 





gratitude, but I wisht I saw you knocked 
down in my own parish, and maybe I 
wouldn’t bring a faction to the rescue.” 

Here is O’Connell’s account of his con- 
duct in the case in which he held his first 
brief: ‘ There was one of the witnesses of 
the other party whose cross-examination 
was thrown upon me by the opposite coun- 
sel. I did not do as I have seen fifty coun- 
sel do, namely, hand over the cross-exam- 
ination to my senior. I thought it due to 
myself to attempt it, hit or miss, and I 
cross-examined him right well. I remem- 
ber he stated that he had his share of a pint 
of whiskey, whereupon I asked him whether 
his share was not all except the pewter. 
He confessed that it was, and the oddity of 
my mode of putting the question was very 
successful, and created a general and hearty 
laugh.” 

“The cleverest rogue in the attorney pro- 
fession that I ever heard of,” said O’Connell, 
“was one Checkley, familiarly known by the 
name of Checkley be d- d. Checkley 
was attorney once at the Cork assizes for a 
fellow accused of burglary and aggravated 
assault committed at Bantry. The noted 
Jerry Keller was counsel for the prisoner, 
against whom the charge was made out by 
the clearest circumstantial evidence — so 
clearly that it seemed quite impossible to 
doubt his guilt. When the case for the 
prosecution closed, the judge asked if 
there were any witnesses for the defense. 
‘Yes, my lord,’ said Jerry Keller, ‘I have 
them briefed to me.’ ‘Call them,’ said the 
judge. Checkley immediately bustled out 
of court, and returned at once leading ina 





‘very respectable-looking farmer-like man 


with a blue coat and gilt buttons, stretching 
corduroy tights and gaiters. ‘This is a 
witness to character, my lord,’ said Check- 
ley. Jerry Keller, the counsel, forthwith 
began to examine the witness. After ask- 
ing his name and residence, ‘ You know the 
prisoner in the dock?’ said Keller. ‘ Yes, 
your honor, ever since he was a gossoon.’ 





bes 


eat 
fad seem if. 
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‘And what is his general character?’ said 
Keller. ‘Ogh, the devil a worse.’ ‘Why, 
what sort of witness is this you have 
brought,’ said Keller, passionately flinging 
down his brief and looking at Checkley, ‘ he 
has ruined us.’ ‘He may prove an a/zbi, 
however,’ returned Checkley ; ‘examine him 
as to an a/zb7, as instructed in your brief.’ 
“Keller accordingly resumed his examina- 
tion. ‘Where was the prisoner on the roth 
instant?’ said he. ‘ He was near Castlemar- 
tyr,’ answered the witness. ‘Are you sure 
of that?’ ‘Quite sure, counsellor.’ ‘How 
do you know with such certainty?’ ‘Be- 
cause upon that very night I was returning 
from the fair, and when I got near my own 
house I saw the prisoner a little way before 
me. I'll swear to him anywhere. He was 
dodging about, and I knew it could be for 
no good end. So I slipped into the field 
and turned off my horse to grass, and, while 
I was watching the lad from behind the 
ditch, I saw him pop across the wall into 
my garden and steal a lot of parsnips and 
carrots, and what I thought a great deal 
more of, he stole a bran-new English spade 
I got from my landlord, Lord Shannon. 
So, faix, I cut away after him, but as I was 
tired from the day’s labor and he being 
fresh and nimble, I wasn’t able to ketch 
him. But next day my spade was seen 
surely in his house, and that’s the same 
rogue in the dock. I wish I had a hoult of 
him.’ ‘It is quite evident,’ said the judge, 
‘that we must acquit the prisoner. The 
witness has clearly established an a/zbz for 
him. Castlemartyr is nearly sixty miles 
from Bantry, and he certainly is anything 
but a partisan of his. Pray, friend,’ address- 
ing the witness, ‘ will you swear information 
against the prisoner for his robbery of your 
property?’ ‘Troth, I will, my lord, with 
all the pleasure in life, if your lordship 
thinks I can get my satisfaction out of him. 
I’m tould I can for the spade, but not 
for the carrots and parsnips.’ ‘Go to the 
Crown Office and swear information,’ said 








the judge. The prisoner was of course dis- 
charged, the a/zéi having been clearly estab- 
lished. In an hour’s time, when inquiry was 
made as to whether Checkley’s rural witness 
had sworn information at the Crown Office, 
that gentleman was not to be heard of. 
The prisoner had also disappeared imme- 
diately on being discharged, and of course 
resumed his bad practices forthwith.” It 
needs hardly to be told that Lord Shannon’s 
soidisant tenant dealt a little in fiction, and 
that the whole story of the farm from that 
nobleman and of the prisoner’s thefts of the 
spade and of the vegetables was a pleasant 
dream of Mr. Checkley’s. ‘“Itold this story,” 
continued O’Connell, “to a coterie of Eng- 
lish barristers with whom I dined, and it was 
most diverting to witness their astonishment 
at Mr. Checkley’s unprincipled ingenuity.” 
“ Lord Norbury,” said O’Connell, “twas in- 
deed a curious judge. He had a consider- 
able parrot sort of knowledge of law. He 
had upon his memory an enormous number 
of cases, but he did not understand, nor was 
he capable of understanding, a single princi- 
ple of law. To be sure, his charges were 
the strangest effusions. I was once en- 
gaged before him upon an executory de- 
mise, which is a point of the most abstract 
and difficult nature. I made a speech of an 
hour and a half upon the points, and was 
ably sustained, and as ably opposed, by 
brother counsel. We all quoted largely 
from the work of Fearne, in which many 
authorities and cases in point are collected. 
The case was adjourned till next day, when 
Lord Norbury charged the jury in the fol- 
lowing terms: ‘Gentlemen of the jury, my 
learned brethren of the bench have care- 
fully considered this subject and have re- 
quested me to announce their decision. It 
is a subject of the most difficult nature, and 
it is as important as it is difficult. I have 
the highest pleasure in bearing witness to 
the delight, yes, the delight, and, I will add, 
the assistance, the able assistance, we have 
received from the masterly views which the 
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on both sides have taken in the 
matter. Gentlemen, the abilities and erudi- 
tion of counsel are above all praise. Where 
all displayed such eloquence and legal skill 
it would be as difficult as invidious to say 
In fact, gentlemen of the jury, 
Gentlemen, the authori- 


counsel 


who was best. 
they were all best. 
ties and precedents they have advanced in 


this most knotty and important case are, 


like a hare in Tipperary, to be found in 


Fearne (fern) !’ 


‘“Now,” continued O’Connell, as he re- | 
should see the honest gentleman figuring 


lated this bit of judicial buffoonery, “in 
some years to come, if these things should 
be preserved, people won’t believe them.” 





But Lord Norbury gave stranger charges 
still. When charging the jury in the action 
of Guthrie v. 
for criminal conversation with the plaintiff’s 
wife, his lordship said: ‘‘ Gentlemen of the 
jury, the defendant in this case is William 
Henry Godfrey Baker Sterne, and there, 
gentlemen of the jury, you have him from 


Sterne, to recover damages 


stem to stern. I am free to observe, gen- 
lemen, that if this Mr. William Henry God- 


| frey Baker Sterne had as many Christian 


virtues as he has Christian names we never 


here as a defendant in an action for crim. 
con.” 


BARBARIC MILITARY PUNISHMENTS. 


By JoHn Der Morcan. 


ROM the earliest time soldiers, that is, 
those who join the ranks, have been 
treated as machines, made to do certain 
work, and failing in the slightest degree, 
subjected to the most barbaric punishment. 
The record of military punishment of the 
last century is full of instances of the most 
dire cruelty. There is no need to go to sav- 
age or semi-savage nations, but only to look 
at the military history of Great Britain, and 
we shall find the most ghastly tortures in- 
flicted with a view of subduing a supposed 
mutinous spirit. 
correction was 


One favorite method of 


known as “ picketing.”” The victim was sus- 
pended by the wrist to an iron ring, let into 
a wall or a high post, and one of his heels 
was permitted to rest upon a sharpened 
stick, just blunt enough not to break the 
skin. Thus the whole weight of the body 
was thrown either upon the bare heel or 
upon the wrist. The agony in either case 
was extreme. 

In a moment of demoniac cruelty some 
officer invented a device called “the wooden 


horse.” Rough sharp boards were nailed 


together so that they would form a rude im- 
itation of a horse, the back forming a sharp 
ridge. On this a culprit was made to sit, 
sometimes for hours at a time, and to increase 
the pain, muskets, and even heavy weights 
were fastened to the legs. A man was once 
made to sit on the wooden horse, half an 
hour a day for six days, with a petticoat on 
him, and a paper pinned to his back bearing 
the inscription: ‘t Such is the reward of my 
merit.” His offense was cowardice. 

During the Peninsular War, there was a 
punishment much used, called the ‘‘ Strap- 
pado.” It was Spanish in its origin and 
brutal in its torture. The soldier was hoisted 
up by means of a rope fastened to his arms 
behind his back, and then suddenly dropped 
with a jerk, by which process his shoulder 
joints were sometimes dislocated. 

‘‘Trussing”’ was another favorite torture. 
In this the culprit was seated on the ground, 
and two muskets were placed, one under his 
thighs and the other on his neck. These 
were drawn closer and closer together by 
means of cartouche straps until, says a mili- 
neck and heels touched, 


tary writer, his 
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and blood gushed from his nose and mouth. 

A form of punishment known as “ bot- 
tling,” or “cold-burning,’ was dreaded by 
the men more than any other. It was sim- 
ple but the torture was horrible. It con- 
sisted in tying the offender’s hand, palm 
uppermost, so that it was held quite motion- 
less, and then allowing water to fall upon it, 
drop by drop, from a height of five feet. 
The pain caused in this way is said to have 
been so intolerable that the strongest men 
fainted away under its infliction. 

Often “ cobbing” was inflicted for minor 
offenses. It consisted of a flagellation with 
a cross belt or musket sling, and was in- 
flicted by the man’s own comrades. In the 
cavalry, “ booting” took the place of ‘ cob- 
bing.” Booting was similar to the Turkish 
bastinado, and was a beating of the soles of 
the feet with a leather belt. 

In the whole history of military punish- 
ments, flogging takes the first place. Its 
earliest form was known as “running the 
gauntlet.” The offender was stripped naked 
to the waist, and driven slowly through the 
ranks of his regiment, each man of whom had 
been armed with a stout rattan. In front of 
the prisoner marched a file of the guard, 
stepping slowly backwards, and holding their 
bayonets pointed to the culprit’s breast, in 
order to make him take the regulation step. 

t either end of the line the drummers kept 
up a continual “ rat-a-plan” to drown the 
victim’s screams. The senior major rode 
alongside to see that no man shirked his 
duty in giving the hardest blow with the 
rattan he could possibly inflict. 

In 1700 an army regulation made men- 
tion, for the first time, of the “cat.” This 
terrible weapon of torture was made of nine 
leather thongs, knotted near the end and 
fastened to a handle about twelve inches 
long. Every stroke brought blood, and when 
a man was sentenced to receive twelve lashes, 
it was equivalent to nine times that number, 
and his back was one mass of bleeding scars. 
A case is recorded where a man was or- 





dered to receive a dozen lashes for being 
unsteady in the ranks, his offense being the 
brushing away of a troublesome fly which 
perched on his nose. Another man received 
two dozen for untidiness, he having “ tied 
his pigtail carelessly.” For grave offenses, 
such as mutiny, or desertion, the ‘‘ cat” was 
used with such violence that death often en- 
sued. Lieutenant Shipp, the historian of 
the wars of the eighteenth century, tells of 
one instance where some Frenchmen serv- 
ing in an English regiment in the Island of 
Jersey, were sentenced, for desertion, to re- 
ceive 1,000 lashes apiece; and in order to 
prolong the torture, the officer counted five 
slowly between each lash, so that it took 
nearly four hours to inflict the whole number. 
Right- and left-handed drummers were se- 
lected to strike alternately so that no two 
lashes fell in the same place. 

The 28th foot was called for half a cen- 
tury the “flogging regiment,” and it well 
earned its distinction, if a sergeant, writing in 
1806 from Bremen, is to be believed. He 
says that in the regiment from ten to twenty 
men were flogged daily. 

In the 9th many sickening experiences 
are related. Once a young soldier had been 
tried for some petty misdemeanor, sentenced 
and triced up to the halberds, when an old 
sergeant of unimpeachable conduct and ac- 
knowledged bravery stepped forward and 
interceded for the culpit, for whom, he ex- 
plained, he had a high esteem. 

‘You mutinous rascal,” roared the colonel, 
“Tl teach you manners.” 

Ten minutes later the sergeant was reduced 
to the ranks by sentence of a drumhead 
court-martial, and sentenced to receive fifty 
lashes for daring to question the justice of a 
previous sentence. 

Sir Charles Napier says that it was “ ter- 
rible to see the new tender skin of the scarcely 
healed back, again laid bare to receive a new 
punishment.” He tells of a colonel of the 
50th regiment who ordered a man to be 
flogged because he did not stand steady on 





36 


The Green Bag. 





| 
parade, after a previous flogging. ‘“ My | 
back is like a piece of raw beef, sir, after the | 


last fifty you gave me, and I can’t bear the | 


| 


weight of my pack.” ‘ Take another fifty, 
then,” retorted the brutal officer, “ and see if 
it will do your back any good.” 

In army annals are many instances of men | 
being lashed until they were unable to stand | 
straight for a month, of cords being fastened 
so tight that the flesh was cut to the bone, 
and in more than one instance men have | 
lost their hands through the cords which | 
fastened them to the halberds being so 
tight. 

These horrible tortures were inflicted on 
the private soldiers up to a recent date. In 
1879, the writer had a “cat” exhibited in 
the English Parliament which had caused 
the death of a soldier, a few months prior 
to that date. 


There is one instance of punishment being 
meted out to a superior officer for brutality 
of conduct. In 1802, General Wall was tried, 
convicted and executed for the murder of a 
soldier by flogging. The occurrence took 
place twenty years previously, when the 
General was governor of Jamaica. 

Such punishments brutalized the men and 
did but little, if any, good. When a man 


| had once been subjected to the indignity of 


the “cat,” he lost much of that finer feeling 
which ennobles men in every rank of life, 
and many would often strive to be as bad as 
they could be, knowing that the punishment 
would be about the same. 

During the last half century a more hu- 
mane system has been adopted with good 
effect, and soldiers are treated a little more 
like human beings, though the lot of a pri- 


| vate soldier is not one to be envied. 














BY IRVING BROWNE. 











CURRENT TOPICS. 


RETIRING JUDGES. — Lord Esher, Master of the 
Rolls, was retired from judicial service, to the theo- 
retical regret and the explicit relief of the English 
bar, as we infer from the comments in the legal 
journals. He is an aged man and has probably 
lagged superfluous on the bench longer than he 
ought. He has been an able judge in his prime, but 
not to be compared to the great Jessel. Another 
magistrate, who has left a stronger impress on juris- 
prudence, and who has retired voluntarily, is Mr. 
Justice Field, of the United States Supreme Court. 
This venerable man, who might have retired on his 
pension several years ago, preferred to sit until he 
had accomplished the longest judicial service on that 
bench, and we believe, in American history. His 
career has been picturesque and somewhat romantic, 
as well as dignified. One of the original settlers of 
the State of California, he carried his life in his hip- 
pocket at the bar and on the bench, and even in his 
old age he narrowly escaped assassination at the 
hands of a disappointed, half-crazy, half-devilish 
suitor, himself a former judge, being saved only by 
the presence of mind and quicker ‘*gun” of his 
attendant and guardian. ; 

The influence of this distinguished man on the 
jurisprudence of this country is incalculable. A pro- 
found lawyer, with a nature of curiously combined 
progressiveness and conservatism, his opinions have 
been uniformly characterized by learning and sagaci- 
ty. Often a dissenter—one cannot say because 
of his minority political views, although inevitably 
and unconsciously tinged now and then by them — 
his arguments have been difficult to answer, so great 
was his logical adroitness. His opponents have 
always given him credit for perfect sincerity. The 
only opinion of his in support of which nothing can 
be said, is that which holds that the great lakes are 
‘¢high seas,” within the meaning of an insurance 
policy, which in our judgment is like saying that the 
Adirondacks are among high mountains. He carried 
the court with him, it must be admitted, but we do 
not believe that the judgment commands the assent 
of the legal profession. All things considered, he 
must be ranked as one of the three most commanding 





and influential members of that great court during 
the period of the Civil War, the other two being — 
but to avoid heartburnings, we will leave it to the 
present members to guess whom we mean, with the 
simple hint that the other two in question are dead. 

In the State of New York, Chief-Judge Andrews, 
of the court of appeals, retired from office on the 
Ist of January on account of arriving at the age of 
seventy years. He is the sole survivor of the 
original members of that court, as it came into exist- 
ence in 1870, Church being the chief, and Allen, 
Peckham, Grover, Folger, Rapallo, and himself being 
the associates. That was a great court. Allen and 
Rapallo were lawyers distinctly of the first rank; 
Church and Peckham, with less learning, had immense 
common sense; Folger had learning with refinement, 
scholarship and literary charm; Grover had shrewd- 
ness with shrewishness (if a man can be shrewish), 
and generally got at the meat of the matter after his 
fashion, and his industry was phenomenal and appal- 
ling. Most of them worked themselves into the 
grave in the gallant but hopeless endeavor to keep 
pace with the public business. Andrews and Folger 
were the only two Republicans. Chief-Judge Andrews 
was elected to his last term without opposition. The 
beauty of his character and the sincerity of his 
motives have always commanded admiration, and his 
opinions, covering a vast field, have been learned, 
sound, and characterized by a strong leaning toward 
equitable principles. It is the impression of the 
present writer that he has been a dissenter compara- 
tively seldom, a fact equally consistent with his 
influence or his susceptibility to influence. There is 
no difference of opinion, however, among the lawyers 
of that State as to the great value of his judicial 
service. He retires in the full possession of his 
mental and physical powers and has amply earned 
the pension of $12,000 a year, which we hope he will 
live to receive for the eight years of his unexpired 
term. 


glancing over a recent 
the New York Supreme 
the Chairman’s eye was 


JupIcIAL PRAISE. —In 
volume of the reports of 
Court, appellate division, 
attracted by a wonderful compliment paid by the 
judge in a certain opinion to the merits of an eminent 
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lawyer residing in western New York. This lawyer 
is so devoid of vanity that he would feel hurt if his 
name should be disclosed where all lawyers would 
read it, as in this magazine, and so we omit it. Be- 
sides we like to imagine every lawyer in that part of 
the country, who regards himself in the light de- 
scribed, running to his shelves and turning over the 
pages to see who thus complimented him and on 
what occasion. The pleasing words employed by 
the judge were substantially these: «* The eminent 
counsel for the appellant has contended with all the 
adroitness and skill at his command —which is 
equivalent to saying, with all the adroitness and skill 
possible,” etc. Nothing could be more honeyed and 
sugary and apparently desirable than these words, 
and the compliment is one of the most comprehen- 
sive that has ever come to our notice. But alas! 
these words must be regarded in the light of the 
garlands with which the priests in the temples in 
classic times used to adorn the horns of the comely 
heifer led to sacrifice—they made the victim look 
pretty, but they meant death. So it was in this case. 
These were mere flowers of rhetoric. Perhaps the 
judge exceeded the conventional bounds in such mat- 
ters for the reason that he lives in the same town with 
the eminent counsel and has to meet him on the 
street. After these soothing and comfortable words, 
the judge proceeded to slaughter the eminent, skill- 
ful and adroit counsellor in the most ruthless and 
radical manner. After the soothing potion, he ripped 
him up. The Chairman has observed that this has 
always been the way of the Judges. They never 
compliment the successful attorney; he does not 
need it. It is his unsuccessful rival who gets all the 
fine words, while the other gets the judgment. 
Laocoén feared the Greeks the most when they 
offered presents. So when the lawyer takes up the 
opinion of the appellate court in his case, he may be 
doubtful how it is coming out until he comes to a 
compliment to himself. Then he may know that he 
is beaten. The fine words are but the purring of the 
tiger before it rudely lays its fatal claws on its pris- 
oner, the gentle breath of wind which is the precur- 
sor of the cyclone, the graceful scintillation of light 
before the deadly thunderbolt. 

There is only one difference between these judicial 
compliments and those kind-hearted tarradiddles 
which we hear at bar meetings in memory of a de- 
ceased brother —the latter come after death, when 
the subject cannot hear them, the former come before, 
when he hears and has learned to dread them. There 
never was a truer or homelier proverb than «+ Fine 
words butter no parsnips,” which in legal phrase- 
ology may be paraphrased, ‘+ Judicial compliments 
sugar no adverse decision.” The Chairman hopes 
that the eminent gentleman of whom the words in 





question were spoken will take the result philosophi- 
cally, and like another, and perhaps even more 
celebrated, member of his family, leave his vindica- 
tion to posterity, and consider the fact that a great 
moralist said: «* Woe unto you when all men shall 
speak well of you!” Applying this to the contests 
of the forum, brethren, you may read, ‘* Woe unto 
you when the judge in your case speaks well of you!” 


THE LIBRARIAN. — Some time ago we felt moved 
to express in verse in this Chair, the feelings of the 
public librarian. Continued experience and observa- 
tion have but served to strengthen the convictions 
thus metrically portrayed. If we could earlier have 
foreseen certain phases of this life, and thus been in- 
duced to make memoranda of things that have 
occurred, a very amusing catalogue of queer cails for 
books might be compiled. For example, it would 
include ‘* Wall’s Reports,” which were demanded by 
a lawyer past middle age, and «+ Albert’s Law Jour- 
nal,” which was sought by a young law student. 
“T. R.” is a standing puzzle to many, as it may 
well be, for it is an inconsequential title quite charac- 
teristic of the English people. To treat such in- 
quiries with due respect and gravity is a sore trial to 
the librarian. It is probable that every elderly man, 
however unsentimental and devoid of morbidness, has 
at times imagined the time, place and manner of his 
death. It is not good to dwell on such thoughts, 
but now and then they will intrude. One librarian 
at least has definitely settled and arranged these 
details for himself in his own mind, and now he offers 
the exposition of 


THE LIBRARIAN’S DEATH. 


I pASs my days in standing on a ladder 

And handing books down to the ignoble throng; 
The occupation makes me yearly madder 

To see those readers choosing always wrong. 


Of Humboldt in the very same position 
I have a picture hanging on my wall; 

But he is in a pleasanter condition — 
He does not serve the populace at all. 


He stands upon his ladder absent-minded, 

His arms well filled and books between his knees, 
And to all outward circumstances blinded 

He reads another volume at his ease. 


And not infrequently I’m struck with wonder 
That I don’t fall in an apoplectic fit 

At hearing people hesitate and blunder, 
Not knowing what they want a little bit. 


I know in inextinguishable laughter 

Some day I’ll drop on hearing their queer terms, 
And ’mid the echoes rising to the rafter 

Become fit food for ravening book-worms, 
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BACON-SHAKESPEARE. — Hardly has the amusing, 
masterly and conclusive argument of John Fiske on 
the subject been read, when a celebrated Irish lawyer 
comes to the same conclusion, but on an entirely origi- 
nal and singular ground. The Right Honorable D. H. 
Madden, vice-chancellor of the University of Dublin, 
a lawyer, has published a book entitled «* The Diary 
of Master William Silence: a Study of Shakespeare 
and of Elizabethan Sport.” Of this work the follow- 
ing intelligent account is extracted from the London 
«+ Law Journal ” : — 


‘The main point urged by the author is the wonderful 
knowledge of field sports which is displayed by Shakes- 
peare, and the extreme accuracy with which he uses terms 
of ‘ venerie,’ falconry, and horsemanship, terms which have 
often sent his less enlightened commentators on a false 
scent when seeking to explain or amend the text. As the 
Vice-Chancellor says, thoughts of woodcraft and the chase 
seem to be so natural to the dramatist as to peep out at 
times even when they are out of season in point of dramatic 
propriety. Certainly the author of the plays was a country- 
man and a sportsman before anything. Hence, says the 
author of this interesting work, we have a new test whereby 
to determine whether or not a given play is in reality the 
work of Shakespeare or of another. For it is found that 
where the plays are undoubtedly those of the master hand, 
these references to field sports are everywhere to be found; 
where, as with ‘ Henry VIII’ and the earlier histories, the 
work of Shakespeare is but partly to be found, in such 
parts, and in these alone, do we find the sportsman and the 
dramatist coincident. The application of this test leads, 
we observe, to the conclusion that Shakespeare’s work is 
to be found in the ‘Two Noble Kinsmen,’ in ‘ Pericles,’ 
and even in ‘Titus Andronicus.’ We find that the genuine- 
ness of the folio of 1623, and the honesty of its editor, 
have in Vice-Chancellor Madden a champion. The Baco- 
nian legend has received a blow if the Vice-Chancellor is 
right; the author of the plays was an unusually enthu- 
siastic and competent sportsman; Bacon was nothing of 
the kind; a comparison of any single play with the Essays 
goes to show this. It would be beyond our province to 
criticise the work before us; but we commend it to all 
lovers of Shakespeare, of old times, and of field pastimes. 
Horsemen will read with especial interest a chapter on 
‘The Horse in Shakespeare.’ Anglers alone will be dis- 
appointed, for they will discover that the great writer was 
not an admirer of their art; but then, Izaak Walton had 
not yet come.’’ 

Certainly, if Bacon mischievously and for the sake 
of killing time, constructed that cypher, he had not 
imagination enough to dream that he would be ex- 
posed by the fact that he never flew a falcon, shot a 
deer, or hooked a fish. Mr. Ignatius Donnelly 
should apply for leave to serve an amended cypher 
referring to such sports. 


Tue IMAGINARY LAWYER. — We extract the fol- 
lowing from that very lively periodical, «* The Philis- 
tine ”: — 





‘*Emma Watker-Herr sends me this choice bit: Once 
at the gate of a Great City, to which only Good People were 
admitted, sat the gate-keeper, a wise old man, whom for 
convenience we will call St. Peter. Along came a Lawyer, 
who said, ‘St. Peter, may I come in?’ ‘No,’ said the 
good old man, ‘ no lawyers can ever enter here.’ 

“ He of the Green Bag turned sorrowfully away and sat 
down by the wayside to await further developments. Just 
down the road, tripping along, with a little red umbrella 
over her head, came a female disciple of Blackstone, wear- 
ing a smile intended to vanquish all argument and act as a 
password to the beautiful city. Of course St. Peter let her 
in. The poor man on the outside straightway headed for 
the gate again, and demanded of St. Peter that he should 
show cause. ‘You just let that woman in—and she’s a 
lawyer from Ann Arbor!’ 

‘*<Oh,’ said St. Peter with a tired smile, ‘the woman is 
not a lawyer, she only thinks herself one.’ And he rapped 
the Lawyer over the head with a big key and bade him 
begone.”’ 

We do not understand that by the words ** He of 
the Green Bag,” any disrespect is intended to the 
Chairman or to his chief, Brother Fuller, but that 
they are uttered in a generic sense of the bearers of 
that famous legal reticule which gives a name to our 
paper. If however we err in this assumption, and the 
saucy ‘‘ Philistine” will avow a disrespectful intention, 
we will proceed to toy with him like another David. 


THE VOLUNTEER BARBER. — When the Chair- 
man turned up that funny case in the City Hall 
Recorder, and rendered it into verse for the Easy 
Chair some time ago, he supposed the case was 
unique. But recently he has come across an amus- 
ing colored print of such a scene, with a printed de- 
scription in which it is said: ‘*The authority of 
this custom rests on long-established predecent. 
That its validity is not acknowledged by a legal tribu- 
nal appears from a case which occurred at Bombay 
in 1802, when an action of assault and battery was 
brought by a Mr. Maw against certain persons who 
had by force compelled him to submit to shaving 
and ducking. The outrage was clearly proved, and 
the plaintiff obtained a verdict of 400 rupees.” 
Probably silver rupees of 50 cents, rather than gold 
rupees of $7.00. 


Mr. JUSTICE BRADLEY.—The “ National Corpora- 
tion Reporter,” as reported by the «* American Law 
Review,” says that ‘* The designation of Justice Brad- 
ley to the Electoral Commission was most unfortu- 
nate.” So it was—for Mr. Tilden. But what of 
the designation of Justices Clifford, Miller, Field and 
Strong? If Mr. Justice Bradley gave the determin- 
ing vote of the Commission in favor of his own 
political party, it is difficult tor unprejudiced men to 
see that it was any worse than for the other members 
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of the Commission to vote according to their prefer- 
ence, as all unquestionably did. It is in human 
nature to whine over the decisions of umpires of ball- 
games and prize-fights, but the unworthy motives 
attributed by politicians to Bradley in this matter are 
contemptible and unmanly. His colleagues had con- 
fidence in him, and for that reason selected him, and 
there has never been shown the slightest reason for 
impeaching his integrity. At the same time it is not dif- 
ficult to agree with the “ Reporter ” in its opinion that 
the designating of the justices to such outside duties 
is unadvisable. The individuals may not suffer, or 
may even add to their own reputation, but the court 
can gain nothing and may be prejudiced by such a 
practice. 





NOTES OF CASES. 


PUNCTUATION. — In a recent number of the ‘* Cen- 
tral Law Journal” is an interesting article on 
«* Punctuation — how considered in the Law.” The 
most amusing and remarkable case involving punctua- 
tion is doubtless Areson v. Areson, 3 Denio, 458. 
The question was the construction of the following 
provision in a will: «*I give and bequeath unto my 
beloved wife, Mary, all my real estate, one clock, and 
the interest of five hundred dollars during her life- 
time.” The Supreme Court (5 Hill, 410), consist- 
ing of Nelson, Bronson and Cowen, had unanimously 
held that the widow took a fee in the land and took 
the clock absolutely. Bronson, J., who gave the 
opinion, said that ‘* This is one of those questions 
which sometimes arise upon wills, where the matter 
might about as well be decided one way as the 
other.”” But the court of errors thought it might 
better be decided the other way, and reversed the 
Supreme Court decision by a vote of eleven to ten, 
seven senators writing opinions. Senator Barlow 
thought*< very little reliance should be placed upon the 
capricious rules of grammar” ; that ‘‘ intent is every- 
thing,” and that +‘ by traveling this road,” we asso- 
ciate in one grand group of oracles not only the pro- 
found jurists of former and present ages, but also the 
grammarians and critics of former and present ages, 
with all their learning in regard to commas, semi- 





| jury. 


colons, etc., and the strife comes up between the 
schools of Coke and Murray. Senator Wright strug- 
gled with the novel idea of a life estate in a clock as 
follows : ** Yet I am not at liberty to say that this old 
man had not received this old timepiece from his 
venerable parent, and that he regarded it as a part 
and parcel of that inheritance which should be pre- 
served and continued in his family until old age and 
use rendered it unfit for its customary resting-place 
behind the door, and that he was willing to confide 
this family relic to his widow while she survived her 
aged companion, and then it should again serve to 
tick away another generation with some other mem- 
ber of his family. So this relict got the relic only for 
her life.”” Senator Wright, it is amusing to observe, 
said exactly the contrary of what he meant, by fail- 
ing to repeat his ‘‘not,” and thus gives it as his 
opinion that he was ‘‘ not at liberty” to say that 
‘*the old man regarded” the clock, etc. The old 
man might well have exclaimed, ‘+ Physician heal thy- 
self.” But eleven judges thus prevailed against thir- 
teen, among the latter being the three wisest judges 
of their time, and wiser than whom never sat together 
on any bench, and the chairman modestly ventures 
to think that the latter were right. 


‘* PuT THEIR Foor In IT. — It will interest those 
readers of THE GREEN BAG who followed the articles 
on ‘+ Practical Tests in Evidence,” to learn of a dis- 
tinction recently made in the New York Supreme 
Court (Rost v. Brooklyn Heights R.R. Co., 10 App. 
Div. 477), in the doctrine that one suing for a cor- 
poreal injury may exhibit the injured part in court. 
This was an action for the loss of a foot, and the 
plaintiff was permitted to exhibit the amputated 
member preserved in spirits. This was held error, on 
the ground that it could only have been done with 
the view of prejudicing and inflaming the jury. The 
plaintiff was only five years old at the time of the in- 
The claim that the evidence was proper to en- 
able the jury to judge of her size was met by the ob- 
servation that she was in court and the jury could see 
her and judge from what was left of her body. That 
the inflaming process was eminently successful is evi- 
dent, for there was a verdict for $27,500! 
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articles of moderate length upon subjects of inter- 
est to the profession; also anything in the way 
of legal antiquities or curiosities, faceti@, anec- 
dotes, etc. 


FACETIZ. 


Ir was a case of slander in the court of com- 
mon pleas. A lady had taken the stand in be- 
half of the plaintiff, and the latter’s attorney was 
examining her. ‘‘ Now, Mrs. Motley,” he began, 
“repeat the slanderous statements made by the 
defendant in your hearing on this occasion.”’ “ Oh, 
they are too vulgar for any respectable person 
to hear,” replied the witness hastily, the ex- 
pression of her countenance betraying the aver- 
sion which the very thought of the words inspired. 
«Then, just whisper them to the judge,” returned 
the attorney unwittingly. It was not till the judge 
himself smiled that the artless attorney realized 
the unenviable position in which he found himself. 


In the early days of Montana, when the judge 
of the district court made a circuit of the larger 
camps, a certain mining case came up at W—. 
A Mr. Webster was in some way mixed up ina 
case before the jury in which title to a mining 
He had been 


claim was the main point at issue. 
one of the original locators and the counsel for 
the defense had a most important question to put 
to him. Now on all momentous occasions, Mr. 
Webster, being of a jovial nature and having bib- 
ulous tendencies, was wont to become more than 
hilarious. The plaintiff having rested his case, 
the judge, overruling a motion for a non-suit, 
the defense called up their first witness, Mr. 
Webster ! 

By this time the latter was in the midst of boon 
companions, upon a general jollification bent. 
He was just explaining at length his relationship 
to the famous Daniel Webster, when the bailiff, 
interrupting, announced that the defense awaited 
him. 





“Let them wait,’ said Mr. Webster, with much 
solemnity, “I’ve been waiting on them all day, 
now I’ll come when I get ready. Now boys —” 

The message reported, the judge sent a sheriff 
with a bench warrant, and the astonished witness 
found himself taken with but little ceremony to 
the courtroom. ‘The dignity of the court was 
unruffled, and the attorney for the defense put the 
question : — 

“Mr. Webster, are you an American citizen?” 

‘‘ Ves, sir,’’ answered the witness. 

“That’s sufficient ; 1 waive cross-examination,”’ 
said the attorney for the plaintiff. 

““Mr. Webster, I fine you fifty dollars !’ 
the judge. 

The amazed witness fumbled in his pocket for 
a roll of money, and then without a word placed 
a fifty-dollar bill upon the table in front of the 
clerk and hurried out of the courtroom. As he 
rejoined his friends he shouted :— 

“You may hang me if this isn’t the first time I 
ever heard of a man being fined for being an 
American citizen !”’ 

When it was related to the judge that the fine 
for contempt of court had been attributed by the 
unlucky Webster to the fact of his being an 
American citizen, his enjoyment of the joke was 
such that he remitted the fine. 


, 


cried 


es 


NOTES. 


THIS mixture of metaphors in the speech of an 
Irish barrister of the last century has been several 
times printed but may be reproduced as prefatory 
to the latest mixture given in a recent number of 
“ Law Notes,” published in London. Said the Irish 
barrister, “Gentlemen of the jury: In the evi- 
dence I have just read I smell a rat. I heard him 
brewing in the storm of words but I trust to your 
verdict to crush him in the bud.” And thus a 
later barrister: ‘My learned friend with mere 
wind from the inside of a teapot thinks to brow- 
beat me from the legs of my position which stands 
on all fours. But he indulges in mere gorilla war- 
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fare. I stand under the shoes of my client and 
only seek to place my bone of contention clearly 
in your lordship’s eye. My learned friend vainly 
runs amuck upon the sheet anchors of my case. 
He ought not to be allowed to raise a castle in 
the air by beating upon a bush.”’ This latter bar- 
rister was a learned Hindu who had derived his 
knowledge of English in London, after his arrival, 
and who, as foreigners often do, thought in his own 
language and under spur of the moment of ex- 
pression mentally translated into the tongue which 
he uttered. Doubtless his lordship smiled and 
proceeded to pick “ the bone of contention ” with 
the barrister. 





CURRENT EVENTS. 


THE skylark and woodlark are about the only 
birds that sing as they fly. 


THE British government realizes fifty-six thousand, 
five hundred dollars a year for waste paper. 


From ten pounds of corn meal you can obtain eight 
pounds of good nourishment, while from the same 
quantity of potatoes there is less than a pound of 
nutritious material. 





LITERARY NOTES. 


SCRIBNER’S MAGAZINE for January contains the 
first installment of «* The Story of the Revolution,” 
by Henry Cabot Lodge, and of ‘Red Rock,” a 
chronicle of reconstruction, by Thomas Nelson Page. 
Other articles are, ‘‘In the Chestnut Groves of 
Northern Italy,” by Susan Nichols Carter, «* Some 
Tendencies of Modern Opera,” by Reginald de 
Koven, and **A French Literary Circle,” by Olive 
Gorren. The stories in this number are, «*¢ The Queen 
versus Billy,” by Lloyd Osborne, and ‘+ Tizzard 
Castle,” by Wolcott LeCléar Beard. 


THE complete novel in the January issue of Lip- 
PINCOTT’S is ** John Olmstead’s Nephew,” by Henry 
Willard French. A hurried marriage is necessary to 
secure some solid interests and defeat an enemy, and 
thereon hangs a romance. ‘Christmas Gold,” a 
tale of Australia, by Owen Hall, and ‘* Christmas 
Eve at Bilger’s,” which was in a Western mining 
camp, by Frank H. Sweet, celebrate the season. 
Why should Christmas stories appear a month ahead 
of Christmas? These are just in time. Philip G. 
Hubert, Jr., tells at some length, but in a lively way, 
of «*A Detective who Detected.” He was a news- 





paper man: it was a literary crime that he was set to 
detect, and while on the trail of it he found some- 
thing else. Among other articles are, «* The Eastern 
Shore of Maryland,” by Calvin Dill Wilson ; <¢¢ Irri- 
gation from Under Ground,” by John E. Bennett; 
‘«Some Botanic Gardens,” by George Ethelbert 
Walsh, and ‘‘ To-day in the Bible,” by William Cecil 
Elam. 


McCiure’s MAGAZINE for January contains the 
first of a series of articles by Herbert E. Hamblen 
describing, from fifteen years’ personal experience, 
the daily life and disasters of a railroad workman. 
There is a character sketch of Mark Twain by 
Robert Barr, and a character study of Boutet de 
Monvel, the distinguished painter of children. 


In the January number of the AMERICAN MONTHLY 
REVIEW OF REVIEWS, the opening editorial depart- 
ment of «* The Progress of the World” gives a clear 
and exhaustive New Year’s summary of political con- 
ditions in both hemispheres at the threshold of 1898. 
The elaborate article on ‘¢ The Future of Austria- 
Hungary,” by an Austrian, is by all odds the best ac- 
count yet given in the English language of the war- 
ring forces which threaten to undermine the dual 
monarchy of central Europe; Lord Brassey’s remark- 
able paper on ‘‘ The Position of the British Navy,” 
with Assistant-Secretary Roosevelt's comments, is 
full of food for thought when read in connection with 
the compact digest of the United States annual naval 
report, which follows, and the review of Captain Ma- 
han’s new book; two noteworthy letters of Count 
Tolstoi on the doctrine of Henry George, one ad- 
dressed to a German disciple of George and the 
other to a Siberian peasant, are also published in this 
number. 


THE January CENTURY has the opening part of 
Dr. Weir Mitchell’s new novel, «*« The Adventures of 
Francois: Foundling, Thief, Juggler and Fencing 
Master during the French Revolution,” which is il- 
lustrated by Castaigne. Contributions on foreign 
topics are, ‘‘ Scenes from Huxley’s Home Life,” by 
his son, Leonard Huxley, with a new portrait en-. 
graved by Johnson. ‘* The Lord Mayor’s Show,” 
by Mr. and Mrs. Pennell. ‘* French Wives and 
Mothers,” by Miss Anna L. Bicknell; a short paper 
on Jean-Charles Cazin, with illustrations of his work. 
by William A. Coffin; and an historical study by 
Archibald Forbes, entitled «* A Myth of Waterloo.” 
The American material includes ‘* Recollections of 
Washington and his Friends,” as preserved in the 
family of Nathaniel Greene, contributed by Martha L. 
Phillips ; «* Every-Day Heroism,” by Gustav Kobbé ; 
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and ‘* The 


Mysterious City of Honduras,” the 
recent discoveries in Copan, here described by the 


explorer, George Byron Gordon. There are also 
three short stories, ‘¢ The Courtship of Mr. Philip 
Johns,” by Elizabeth Carroll Shipman; ‘ Miss’ 
Stacy’s Buryin’-Money,” by Alice M. Ewell; and 
«« Madame Butterfly,” a story of unusual interest and 
pathos with an attractive Japanese heroine, by John 
Luther Long. 


APPLETON’S POPULAR SCIENCE MONTHLY for Janu- 
ary contains an instructive article on ‘Science and 
Morals,” by the eminent French chemist, M. P. E. 
Berthelot ; an article on the immigraticn question by 
Arthur H. Hyde; ** Causes and Distribution of Infec- 
tious Diseases,” by Dr. George M. Stamberg, and the 
first installment of «* Feet and Hands,” by M. Bernard. 

Under the title «* Aborigines of the West Indies,” 
Lady Edith Blake gives an account of the natives in- 
habiting these islands at the time of their discovery 
by Columbus. 


WE have received the first number of a new jour- 
nal, Success. Its aim is to teach that there is some- 
thing nobler in an occupation than mere money-get- 
ting; that a great check-book alone can never make 
a great man; that he may make millions and yet be 
a failure; that a man may be rich without money, 
and may succeed though he does not become Presi- 
dent or member of Congress ; that tle highest achieve- 
ment is that which results in noble manhood or noble 
womanhood ; that there is something greater than 
wealth, grander than fame ; that character is success, 
and that there is no other. It is attractively printed 
and illustrated and is in form not unlike the ** Youth's 
Companion.” It is published once a month, 


THE leading article in the January HARPER’S is the 
first installment of «* Roden’s Corner,” a new novel, 
by Henry Seton Merriman. The illustrations, includ- 
ing the frontispiece in color, will be by T. de Thul- 
strup. ** A Group of Players,’”’ by Lawrence Hutton, 
gives an intimate view of Booth, Barret, Lester Wal- 
lack, Montague, Florence and McCulloch as they ap- 
peared to the man of letters who was most familiar 
with the great American actors of the generation just 
past. 

An amusing and very sensible account of the ven- 
tures and adventures of amateur poultry farming ap- 
pears in ‘* The Blazing Hencoop,” by Octave Thanet. 

The story of Tristan and Isolde, as told by a mural 
painter of the fourteenth century, is the chief feature 
of «* Frescoes of Runkelstein,” by W. D. McCrackan. 

The stories are, ‘‘ The King of Beaver,” by Mary 
Hartwell Catherwood ; ‘‘ Margrave, Bachelor,” by 











Clara Maynard Parker; ‘‘ The Sixth Sense,” by 
Margaret Sutton Briscoe ; ‘‘ Massai’s Crooked Trail,” 
written and illustrated by Frederic Remington ; 
«¢ Between the Lines at Stone River,” by Captain F. 
A. Mitchell ; and «* A Holiday Episode,” by John C. 
Ochiltree. 


THE feature which attracts all lovers of modern 
romantic fiction to the January ATLANTIC is the first 
installment of Gilbert Parker’s story,‘‘ The Battle of 
the Strong,” which promises to be one of his best 
and strongest works. It transports the reader to the 
historic shores of the isle of Jersey in the year 1781, 
on the eve of the French attack upon the island. 

Among the papers of universal interest are those 
by Edward M. Shepard upon the recent New York 
election, entitled, «* The Political Inauguration of the 
Greater New York,” and **The Wild Parks and 
Government Reservations,” by John Muir. Col. T. 
W. Higginson’s reminiscences take him to Paris in 
this number, where he meets and describes many 
notabilities. F. Hopkinson Smith’s brilliant serial, 
‘*Caleb West,” reaches a dramatic climax in this 
issue; and Mrs. Kate Douglas Wiggin’s wise and 
witty ‘* Penelope’s Progress” still continues. 





WHAT SHALL WE READ? 


This column is devoted to brief notices of recent pub- 
lications. We hope to make it a ready-reference 
column for those of our readers who desire to in- 
form themselves as to the latest and best new books. 


(Legal publications are noticed elsewhere.) 


It makes one fairly shiver to go out into our bleak 
New England winter air after reading Gondola Days,* 
it is so steeped with all the warmth, beauty and de- 
licious languor of the summer in Venice. The author 
has a peculiar faculty for making one feel the atmos- 
phere of Venice, both in his books and his drawings. 

Among these sketches, we have enjoyed especially 
‘*In an Old Garden,” ** Along the Riva,” and 
‘* Night in Venice.” The book is attractively bound 
in red cloth, and the illustrations are photogravures 
from Mr. Sir th’s paintings. 


Mr. Fiske has just added another volume to his 
valuable series on American history. Old Virginia 
and her Neighbors® takes up the story where the 
concluding chapter of «‘ The Discovery of America” 

1GonpoLA Days. By F. Hopkinson Smith. Houghton, 
Mifflin & Co., Boston, 1897. Cloth. $1.50. 

20LD VIRGINIA AND HER NEIGHBORS, by John Fiske. 
Houghton, Mifflin & Co., Boston and New York, 1897. Two 
vols. Cloth. $4.00. 
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dropped it. Raleigh’s Virginia, originally extending 
from Florida to Canada, has undergone a pretty severe 
slicing process to reduce it to the dimensions of the 
present State, and Mr. Fiske relates in a most interest- 
ing manner the history of this territorial transforma- 
tion. An insight is given into the social features of 
the Southern Colonies and many quaint old laws are 
unearthed which will especially interest the legal pro- 
The book is one of absorbing interest to 
students of our early history, and is really a mine of 
valuable information. 


fession. 


- 


NEW LAW-BOOKS. 


A MANuaL OF MEDICAL JURISPRUDENCE. By AL- 
FRED SWAINE TayLor, M.D., F.R.S. Twelfth 
American, edited with citations and additions 
from the twelfth English, edition. By CLARK 
BELL, Esq., LL. D. Lea Brothers & Co. New 
York and Philadelphia. 1897. Cloth. 

But few law books have the good fortune to pass 
through twelve editions. Still some treatises have by 
their intrinsic merit obtained such a hold on the pro- 
fession that the demand seems to be unlimited, and 
edition after edition is necessary to meet the wants 
Such a work is Taylor on Medi- 
cal Jurisprudence. The increasing frequency of dam- 
age cases renders the department of Medico-Legal 
Surgery of growing importance and a chapter cover- 
ing this subject has been included in this edition. 


of the practitioner. 


The entire work has been thoroughly revised and 
brought down to date and the publishers have been 
fortunate in securing the services of so eminent an 
authority as Clark Bell, as editor. 


Tue Law or Rattway Bonps AND MortGaGEs in 
the United States of America, with illustrative 
cases from English and Colonial courts. By 
Epwarp LyMAN SuHort of the New York Bar. 
Little, Brown, & Co., Boston, 1897. Law sheep. 
$6.50 net. 

Mr. Short in this treatise gives the profession a 
work which will be found almost indispensable to 
the practitioner. The entire law relating to railway 
bonds and mortgages and similiar securities is covered 
in a very exhaustive and satisfactory manner, eviden- 
cing the most painstaking care on the author's part. 
In his preface Mr. Short says: ‘* It has always been 
my view that the chief value of the text-book to the 
practitioner lies in the fact that, when properly com- 
piled, it will enable him to find any point in the law 
of his subject, which has either been decided, dis- 
cussed or even referred to incidently.”” This treatise 
comes well up to this ideal. 





A TREATISE ON THE AMERICAN LAW RELATING TO 
MINES AND MINERAL LaNDs within the Public 
Land States and Territories, and Governing the 
Acquisition and Enjoyment of Mining Rights in 
Lands of the Public Domain. By Curtis H. 
LinDLEY of the San Francisco Bar. Bancroft- 
Whitney Co., San Francisco, 1897. Two vols. 
Law sheep. $15.00. 

This treatise is, we believe, the first attempt to 
present the profession with a full and exhaustive ex- 
position of American mining laws under the present 
system. The work is evidently the result of most 
careful research, and covers the subject in an emi- 
nently satisfactory manner. Lawyers interested in 
litigation concerning mines or mining rights will find 
in this treatise an exceedingly practical and useful 
guide. An excellent feature has been introduced in- 
to the Table of Cases whereby the searcher can see 
at once where each particular case is cited in all other 
The Appendix of Statutes, both 
Federal and State, is annotated with reference to 
where each statute is treated in Mr. Lindley’s text. 
We commend the work to our readers. 


series of reports. 


THE Law OF MINES AND MINING IN THE UNITED 
States. By DanreEL Moreau BarRINGER AND 
Jno. Stokes Apams of the Philadelphia Bar. 
Little, Brown, & Co., Boston, 1897. Law sheep. 
$7.50 net. 

Following closely upon the heels of Mr. Lind- 
ley’s treatise (noticed above) comes another work 
upon the same subject. This treatise, however, is 
not confined to the Statutory System under which 
title to mines is acquired, and mining is conducted 
upon those lands which are or have been part of the 
public domain. While it covers this field fully, it 
deals with equal completeness with the law of those 
States where the common law of real estate owner- 
ship applies, thus including mines of all description 
as well as oil and gas wells, etc. 

An interesting geological preface describes the va- 
rious kinds of ore deposits in the United States. A 
full syllabus of each important case is given, the rea- 
soning of the decision epitomized and pertinent ex- 
tracts for the opinion are quoted. On the whole the 
work seems admirably adapted to the lawyer’s needs. 


Tue AMERICAN STaTE Reports. Vol. 57. Contain- 
ing the cases of general value and authority 
decided in the courts of last resort of the 
several States. Selected, reported and anno- 
tated by A. C. FREEMAN. Bancroft-Whitney 
Co., San Francisco, 1897. Law sheep. $4.00. 








A New Work by one of the Most Popular of Law Writers. 


JONES ON 
EASEMENTS 


A TREATISE on the Law of EASEMENTS, 


In continuation of the Author’s Treatise 
ON THE 


LAW OF REAL PROPERTY. 
By LEONARD A. JONES, A.B., LL.D. 


Author of Treatises on Mortgages of Real Property, Mortgages of Personal Property, Corporate. 
Bonds and Mortgages, Pledges and Collateral Securities, the Law of Liens, 
the Law of Real Property, and Forms in Conveyancing, etc. 


In Oné Octavo Volume of 850 pages. Price, $6.00 net, or $6.30 delivered. 


This work while entirely complete in itself, is a continuation of, and a companion volume to Mr. Jones’ treatise on 
the Law of Real Property, and, like that work, it has been written with the intention of stating the law of the subject 
with such completeness as to make the treatise valuable to the Courts and to practising lawyers. 








The subject of Easements is one that presents many difficult questions, and to these the author has given much at- 
tention. As the work is intended to be thoroughly practical, and Easements of Way are of greater practical importance 
than any other specific kind of Easements, the author has devoted eight chapters, or about one third of the volume, to 
Private and Public Rights of Way. Other divisions of the subject, such as Easements of Support, lateral and subjacent, 
Party Walls, Light and Air, Water, etc., etc., are very fully treated in the work, as are also the subjects of Repairs, Ex- 
tinction, and Remedies at Law and in Equity. 

About 5,000 CASES are cited in the work, which is more than twice the number that is cited in any other 
treatise on the Law of Easements. The several series of ‘* Reporters’’ are referred to in the citations as well as the 
regular Official Reports. 
yas Probably no living law-writer is better or more favorably known than the author of this treatise. His works 

are accepted as the standard authority upon the subjects of which they treat. The publishers are confident 
that this, his latest work, will fully sustain the high reputation he has attained as one of the foremost legal writers of the 
day, and that the work will be found of much practical value to all who are interested in the Law of Real Estate. 


A Complete Table of Contents, showing fully the ground covered 
by the work, will be sent on application. 








ALSO JUST PUBLISHED. 


PROBATE REPORTS ANNOTATED, Vol. 2. 


In continuation of the American Probate Reports, 8 vols. 





Comprising Recent Cases of General Value Decided in the Courts of the Several States on 
Points of Probate Law. 


With Extended Notes and References. By FRANK S. RICE, Esq. 


Author of ‘‘ Civil and Criminal Evidence,’’ ‘‘ Law of Real Property,’’ and ‘‘ American Probate Law.”’ 


Price, $5.50 net, or $5.75 delivered. 





BAKER, VOORHIS & CO., 66 Nassau St., NEW YORK. 
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* The Best and the Latest.” 


Smith o Receiverships 








A TREATISE on the law of Receiverships by John W. 
Smith, Esq., of the Chicago Bar. 





Notwithstanding the fact that this volume contains such a large number of citations it 
is in no sense a digest, but rather A TREATISE, wide in scope and complete in detail. The 
text is remarkable for clearness of ideas and precision of statement. — Legal Adviser. 


It collates and cites A GREAT MANY MORE CASES than any other work on the 
subject, which is a very important consideration to a judge or practicing lawyer. Its value 
is enhanced by a collection of legal FORMS, and it has a THOROUGH INDEX. It is 


well printed. — American Law Review. 


A really ADMIRABLE treatise . . . one which will stand the test of comparison with 
the several (existing) treatises on the subject. — Green Bag. 


The method pursued by Mr. Smith acquaints the reader with the development, as well 
as the existing law, and the value of this is very evident when a FINE DISTINCTION is 
necessary. ... It is one of the best law books that has appeared for years. It is certainly 
the best work on Receivers that I have seen, though there are several other excellent 
works; ... it covers a WIDER FIELD, is more exhaustive in detail, enters into a finer 
distinction of principle, and is clearer and more orderly in arrangement. — Arthur English, 
Esq., Washington, D. C. 


The MOST COMPLETE on the subject, taking everything into consideration, and I 
have all the text law on the subject ever written. — Albert L Murray, Pueblo, Col. 


A full, complete, and up-to-date work on Receiverships was needed, and I think, 


SMITH ON RECEIVERSHIPS fills the bill. I believe it the best one out. 


One large volume in best law-book style. Price $6.00 net; prepaid on receipt. 





For Sale by 


The Boston Book Company, 


15% Beacon Street, Boston. 
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4 JUST ISSUED 
FOSTER’S By the 
Collector Publishing Co., 


Fi rst Book Detroit, Mich. 


Over 500 pages. 
Full Law Sheep. Price, $4.00 delivered. 


f I { 
O ractice The book is best described by its preface, which 


we quote entire. 





PREFACE. 


OR many years the author has felt that there ought to be a practice book especially 
adapted to the needs of young lawyers, containing answers to the numberless questions aris- 
ing in the practice of the law, and directions, suggestions and definite information along 

practical lines that are not contained in law books generally, or, if contained in them, so hidden as 
not to be of easy access. Questions relating to court practice, and particularly with reference to the 
commencement of actions, are fraught with difficulty to the student entering upon the practice of 
the law, however thorough his preparation in its theory. ‘This book is offered as a practical guide 
and handbook that will serve to meet the need so long felt for something that will enable the young 
lawyer to commence and carry on his cases with reasonable security against making some one or 
more of the many fatal blunders which young practitioners are liable to make, and from which old 
practitioners are not entirely exempt. In preparing this book I have purposely avoided, as far as 
possible, the discussion of substantive law. Necessarily I have stated the well-established rules of 
law and practice, but where I have done so I have not entered into a discussion of the reasons upon 
which such rules are founded, my object being to provide a book that should point out the course to 
be pursued in given cases, and the rules to be followed, the dangers to be expected and the methods 
of avoiding them. 

In the citation of authorities reference has been made to leading cases only, or to cases which 
most clearly illustrate or strongly fortify the position taken. Each case has been carefully selected 
with regard to its special fitness for this purpose. ‘The style of the book I believe to be justified by 
its purpose, and the necessity of impressing by the most direct and forcible language the importance 
of the points made. 

Each form of action is discussed separately and in order, from the preliminary steps necessary 
before the commencement of the action to its terminating steps. Pleading and practice under the 
common law, under the code and in equity, are treated after this manner. All special proceedings, 
such as attachment, arrest, garnishment, mandamus, habeas corpus, etc., are fully discussed and the 
line of procedure in each carefully outlined. 

Carefully selected forms are introduced in their appropriate places, for some of which I am 
indebted to the well-known works of Chitty, Story, and Oliver. 

I may be pardoned for expressing the belief that there is much contained in this book in the 


way of practical suggestion and information that will not be found in any other book. I send it 
forth as the result of experience, and as such a book as would have saved me endless time and con- 
fusion had it been in my possession in the first few years of my practice. 

Detroit, Mich., Dec. 1, 1897. LEMUEL H. FOSTER. 


THE COLLECTOR PUBLISHING CO., 


Law Booksellers and Publishers. 27 Telephone Bldg., Detroit, Mich. 
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The Students’ Series. 








HESE clear, comprehensive and 

concise text-books on the real Ele- 

mentary Principles of the Law, 
are written expressly for students. 


They are not abridgements of larger 
books prepared for practitioners, but are 
written, in the most part, by teachers hay- 
ing constantly before them the points 
which students most need made clear to 
them, that they may understand the fun- 
damental principles of the law and 
the cases on which those principles rest. 

In the study of cases it is of special 
advantage to have the principles of the 
law of each subject, the real foundation 


and framework, so carefully and clearly 


presented and explained that the student 
can grasp the facts and the reasons for 
them. With these firmly in mind he is 
able to understand the rules of law in the 
different cases as they appear for con 


sideration. 


The professor in the lecture room ex- 
plains these principles, but the student 
finds a constant use for clear and succinct 
explanations when the Professor is inac- 
cessible. 


No text-books have received higher 
commendation for students use. 


None are better for their purpose. 


None are less costly than the Students’ 
Series. 





The Volumes are of 12mo size, con- 
taining from 300 to 400 closely printed 
pages. Price per Volume: Cloth, $2.50 


net. Law sheep, $3.00 net. 


Carefully Prepared Treatises 


BY EXPERTS IN THE DIFFERENT BRANCHES, ON 
THE ELEMENTS OF THE LAW COVER- 
ING SUBJECTS TAUGHT IN DISTINCT 
COURSES IN THE LEADING 
LAW SCHOOLS. 


+ 
LIST OF VOLUMES. 


Bigelow’s Elements of the Law of Bills, Notes and 
Cheques. 

Bigelow’s Elements of Equity. 

Bigelow’s Elements of the Law of Torts. 

Bryant’s Principles of Code Pleading. 

Burdick’s Law of Sales of Personal Property. 


Cooley’s General Principles of Constitutional Law 
in the United States of America. 


Curtis’s Jurisdiction, Practice, and Peculiar Jurispru- 
dence of the Courts of the United States. 


Ewell’s Manual of Medical Jurisprudence for the 
Use of Students at Law and of Medicine. 

Harriman’s Elements of the Law of Contracts. 

Heard’s Principles of Civil Pleading. 

Heard’s Principles of Criminal Pleading. 

Howe’s Studies in the Civil Law. 

Huffcut’s Elements of the Law of Agency as relating 
to Contract. 


May on the Law of Crimes. 

Robinson’s Elementary Law. 

Robinson’s Forensic Oratory : a Manual for Advocates. 
Sedgwick’s Handbook of the Law of Damages. 
Stephen’s Digest of the Law of Evidence. 


Stimson’s Glossary of Technical Terms, Phrases, and 
Maxims of the Common Law. 


Wambaugh on the Study of Cases. 





Sent prepaid on receipt of price, by 


LITTLE, BROWN, & COMPANY, 


S 


254 WASHINGTON STREET, BOSTON. 
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